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NOTES OF THE WEEA 








Need for a New Trial 

We pride ourselves so much on the 
fact that in this country an accused is 
well safeguarded and is not likely to 
be convicted unless he is guilty beyond 
doubt, and we are so fond of saying it 
is better that 10 guilty should escape 
conviction than that one innocent 
should be convicted, that we are in 
some danger of forgetting that the 
acquittal of a guilty man is a failure 
to do justice, less grave than the con- 
viction of the innocent, but still a 
serious failure. We need not rejoice in 
the escape of guilty persons simply be- 
cause this emphasises the fact that the 
innocent are not in danger of convic- 
tion, but might well examine our law 
and our methods in order to see if we 
can perhaps reduce the number of 
acquittals of the guilty without endan- 
gering the innocent. 

In R. v. Wilson (The Times, October 
3) the Court of Criminal Appeal felt 
bound to quash a conviction, although 
the Lord Chief Justice, in delivering 
the judgment of the Court, said the 
appellant was as guilty as he could be. 
The deputy-chairman at quarter ses- 
sions had allowed a witness for the 
prosecution to be recalled and asked a 
question after the jury had heard the 
summing-up and was out to consider 
its verdict. This course was disap- 
proved in R. v. Owen [1952] 1 All E.R. 
1040; 116 J.P. 244, and Lord Goddard 
said it was more important to uphold 
the principle laid down than was the 
result of a particular case. He added, 
and this seems to us a pronouncement 
that should serve to call attention to 
the need for an amendment of the law, 
that this was a case in which, if the 
Court had had the power, it would 
have ordered a new trial. 


Who Pays the Fine ? 

This is a question in which justices 
may be interested when considering 
what length of time to allow for pay- 
ment of a fine. If the sum is to be 
paid by some society or body to which 
the defendant belongs, there is prob- 
ably no need to grant any lengthy 
period, whereas if he is to find the 
money himself he may ask for ex- 
tended time. If his society advances 
the money and pays on his behalf, the 
question of reimbursement rests be- 
tween him and the society. 


The Newcastle Journal reports a case 
in which an omnibus driver who had 
been fined complained to his union 
that the chairman of the bench had 
asked him if he belonged to a trade 
union. Evidently he and his union 
were under the impression that there 
was some bias against trade unionists, 
and therefore took the matter further. 
Fortunately, the matter was ultimately 
brought to the notice of the Lord 
Chancellor, and what was apparently 
a misunderstanding was cleared up 
after inquiry from the court. 


What really happened, it was stated, 
was that after the magistrates had con- 
victed and fixed the fines, the clerk in- 
quired of the defendant whether he 
would be paying the fines or would 
they be paid by some organization 
such as a trade union. Neither the 
chairman nor any other member of the 
bench asked the defendant if he was a 
member of a trade union. The Lord 
Chancellor, states the Journal, ex- 
pressed himself as satisfied that the fact 
that the man was a member of a trade 
union could have no bearing upon the 
decision of the magistrates in this case, 
nor upon the amount of the fines 
which they imposed. 


Parents and Young Drivers 


We wrote recently about the case in 
which a mother encouraged her son of 
14 to drive a motor car. We read in 
the Newcastle Journal of September 27 
about the even more extraordinary 
case of a father, a lorry driver, who 
was fined £4 for permitting his 
daughter, aged nine, to drive a car 
when she was under age and for aiding 
and abetting her in using a vehicle, 
when there was no insurance policy 
covering that use. From the report of 
the remarks made by this father it 
seems very doubtful if he appreciated 
how wrong his conduct was. He said, 
“When the policeman came alongside 
the car I had my hand on the steering 
wheel. There was a small cushion on 
the front seat and the kiddy was on it.” 
He stated that the car had been driven 
in bottom gear and the child had man- 
ipulated the clutch and had steered the 
vehicle. He said also that he had his 
hand on the bottom spoke of the steer- 
ing wheel all the time. 
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What we find so puzzling is why any 
father should wish to encourage his 
young daughter to drive in this way. 
He is making her commit offences and 
must be giving her the idea that if 
father lets her do it there cannot be 
anything wrong. He will have no right 
to be surprised if her next experiment 
in driving is with someone else’s car, 
for he has encouraged her to think 
what fun it is to drive a motor car. It 
is to be expected that courts will do 
their best to discourage such conduct 
by parents. This particular father may 
well have been lucky in having to pay 
only £4, but the severity of a penalty 
in a particular case depends very much 
on the means of the defendant. 


Dangerous Driving Whilst Asleep 

In Kay v. Butterworth (1945) 110 
J.P. 75, Humphreys, J., said, “if a 
driver allows himself to be overtaken 
by sleep while driving he is guilty, at 
least, of the offence of driving without 
due care and attention under s. 12 of 
the Road Traffic Act, 1930, because it 
is his business to keep awake. If 
drowsiness overtakes him while driving 
he should stop and wait until he be- 
comes fully awake.” 

A United States airman, according 
to a report in the East Anglian Daily 
Times of October 4, did not stop soon 
enough. He was charged with driving 
in a manner dangerous to the public 
and he was convicted and fined £30 
with £10 10s. costs. At 1.15 a.m. the 
car which he was driving collided 
head-on with another vehicle which 
was being driven on its correct side 
of the road. The defendant’s state- 
ment, as reported, was, “ Two minutes 
before the accident I felt sleepy and 
I was going to pull over to the side of 
the road and go to sleep. All the 
other three in the car were asleep. That 
is all I remember until the impact 
woke me up.” 

The impact must have been a violent 
one because the other vehicle was 
forced back 39 ft. In the circumstances 
it is easy to understand why the court, 
no doubt having in mind the judgment 
of Humphreys, J., which we have 
quoted, came to the conclusion that 
this was a case of dangerous driving. 
The pity was that the defendant did 
not stop when he first felt sleepy in- 
stead of continuing until it was too late 
and he actually fell asleep, particularly 
as he knew that the other occupants 
of the car were asleep and that there 
was, therefore, no one to warn him of 
any impending danger in time to avert 
it. 


Grants of the Future 


Finance is already advancing into 
the world of outer space. In Tokio 
news of the Russian earth satellite 
raised the price of an acre of land on 
Mars to £1: previously it was 4s. It 
is reported that before the satellite was 
launched applications for plots were 
undeniably slow but since its appear- 
ance the Japanese Astronomical Society 
has received many applications and 
nearly 100 acres have been sold at the 
higher price. There is so far no com- 
ment about title. 


The financial relationships between 
the worlds of central and local govern- 
ment are not subject to such immediate 
and violent fluctuations: in fact before 
the Brooke bombshell it was possible to 
say with truth that the principles were 
well established and the financial future 
foreseeable. The block grant proposals 
immediately introduced uncertainty 
and, although the Government through 
spokesmen such as the Minister of 
Housing and Local Government have 
been careful to emphasize that transi- 
tion is to be gradual, it is obvious that 
local authorities are uneasy about the 
eventual results of the projected up- 
heaval. Some, of course, will oppose 
outright but others who have supported 
the block grant have done so only with 
reservations of various kinds. 


The dilemma confronts all authorities, 
but particularly those concerned with 
administering the education service be- 
cause the present education grant is the 
once which far outweighs all the others 
named for abolition. The difficulties 
and problems are well illustrated in a 
report given by The Western Morning 
News of a debate in Somerset educa- 
tiot. committee. The committee accep- 
ted by 16 votes to nine a sub-committee 
recommendation “not to oppose” the 
principle of block grants to local 
authorities, provided that the grants are 
framed in such a way as to ensure not 
only that present educational standards 
are maintained but also that progres- 
sive authorities are enabled to improve 
on these standards. The committee set 
out a number of proposals, including 
one for an annual review, but did not 
detail its ideas for ensuring that the 
block grant would fulfil the named 
conditions, that is, without leaving the 
burden on the rates. 


In coming to this conclusion the 
Somerset committee followed the line 
of the County Councils Association 
where, after a resolution refusing to 
accept the Government’s present pro- 
posals had been narrowly defeated, a 


VOL. 


resolution was passed stating that while 
the Association were not opposed jin 
principle to the concept of a general 
grant they could not accept the Govern. 
ment’s proposals entirely: satisfactory 
assurances were asked for about the 
amount and periodical revision of the 
block grant, about the reduction of 
central control, and about the abandon. 
ment of the proposal to pool and share 
expenditure on much of further educa- 
tion. 


Other meetings have similarly revealed 
disquiet or opposition. At the annual 
meeting of the Association of Muni- 
cipal Corporations most speakers in a 
discussion of the proposals expressed 
themselves as strongly in opposition. 


It looks as if the Government will 
need to make important changes in 
their proposals if they are to carry the 
local authorities willingly with them. 


An Expensive Appeal 


It is essential that there should be 
complete liberty for persons convicted 
in magistrates’ courts to appeal against 
conviction or sentence if they think 
that the court’s decision is unjust. But 
there is no reason why an unsuccessful 
appellant, if the court to which he 
appeals thinks that there was no merit 
in his appeal, should not bear the 
whole, or at least part, of the costs, 
which the prosecutor has incurred in 
opposing the appeal. When this hap- 
pens the unsuccessful appellant may 
find that the costs he is ordered to pay 
greatly exceed the penalty imposed by 
the magistrates’ court and confirmed by 
quarter sessions. 


Such a case is reported in the Even- 
ing Argus, Brighton, of September 27. 
A pedestrian was convicted and fined 
£2 for failing to comply with the direc- 
tion of a policeman who was regulating 
traffic (Road Traffic Act, 1956, s. 14) 
and fined £1 for using indecent 
language to the policeman. It seems 
that he insisted on crossing the road 
when the policeman had signalled to 
pedestrians to stop and when told to 
go back he used bad language to the 
policeman and said that he was late 
for work. He appealed to quarter 
sessions and his appeal was dismissed 
and he was ordered to pay the taxed 
costs of the respondent. These, accord- 
ing to the report, amounted to between 
£20 and £30. They are recoverable, by 
s. 5 (2) of the Summary Jurisdiction 
(Appeals) Act, 1933, summarily as 2 
civil debt so that if the unsuccessful 
appellant does not pay the costs the 
respondent has to prove that he has, or 
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has had, the means to pay before the 
sanction of imprisonment is available 
to induce him to pay. The appellant 
told the Recorder that he could not 
afford to pay anything so this com- 
paratively trivial incident of the re- 
calcitrant pedestrian may bring the 
parties concerned before the courts for 
yet a third time. 


Speed and Accidents 


At a recent conference of the Pedes- 
trians’ Association to which we referred 
in these notes the emphasis was on 
speed and its dangers. In the Man- 
chester Guardian of September 30 is a 
report about the erection of a work- 
shop covering 6,500 sq. ft. built to ac- 
commodate vehicles which are involved 
in “crashes” on a 20-mile stretch of 
the AS road in Bedfordshire. The re- 
port states that the owner of this 
workshop hauled in 438 wrecks last 
year and that he expects this year’s 
total to be 500. In his own words “ the 
new garage is a monument to speed 
and greed.” Everyone, he says, seems 
always to be trying to get somewhere 
ina hurry. “At one time motorists 
would leave for a journey with 15 
minutes to spare. Nowadays they leave 
15 minutes late and make up the time 
on the road.” He stated that it is the 
same with heavy vehicles, “the load 
always has to be at the docks the next 
day, never next week.” Complaints 
about the speed of traffic come most 
frequently from other road users, but 
we have here the views of someone 
who, it is to be assumed, makes his 
living in part from repairing vehicles 
which have been damaged in collisions 
and who will have very good reason 
for knowing how many of these acci- 
dents have occurred. In a number of 
cases it is not necessarily a very high 
speed in miles per hour that is in ques- 
tion but the impatience of the driver 
which leads him to try to overtake 
when he should not or otherwise to go 
that bit faster than the circumstances 
justify. 

The courts can do something to dis- 
courage bad driving of this kind, al- 
though all too often it takes place in 
circumstances which make it impossible 
to bring the driver to book. The Road 
Traffic Act, 1956, has provided in- 
creased penalties which magistrates’ 
courts can impose and, as has so often 
been stressed, there is the most effective 
Penalty of all in disqualification which 
not only hurts the offender more but 
also keeps him for a period from being 
adanger to other road users. The fear 
that it will inflict hardship on the 


offender is probably allowed too often 
to influence courts in deciding that “on 
this occasion we will not order you to 
be disqualified.” 


Children who Smoke 

The sale of cigarettes to a person 
under 16 is an offence against s. 7 of 
the Children and Young Persons Act, 
1933, but it is well-known that smok- 
ing among young boys has increased 
very much of late. In one newspaper 
it was stated some time ago that when 
a teacher asked his class of boys how 
many of them smoked the result was 
to show that it was a common practice 
among them and that some smoked 
quite heavily. 

Many a boy has smoked a cigarette 
or two out of bravado or curiosity, 
without forming a habit. What is 
serious is the formation of a_ habit 
which is likely to injure health and 
which may even lead to crime, as cases 
in juvenile courts sometimes show. 


In the Newcastle Journal of Septem- 
ber 26 a case was reported in which 
five boys, the eldest 12 and the young- 
est nine, pleaded guilty to breaking 
into a store and stealing a large num- 
ber of cigarettes which they had 
smoked as fast as they could. In addi- 
tion, they stole some cash, and bought 
more cigarettes. 


The report refers to their slightly 
nicotine-stained hands. It might be 
thought that the parents should have 
noticed this and have been put on in- 
quiry. At all events their attention 
has now been drawn to the matter and 
they have been asked to co-operate in 
putting a stop to the practice. Three 
of the boys were put on probation for 
two years with a condition of no smok- 
ing and two were conditionally dis- 
charged. 


Effect on Health 


Quite apart from the particular ill- 
effects of smoking on the health on 
growing boys and girls, there is the 
general question of the possible con- 
nexion between excessive smoking and 
lung cancer. Opinions differ about this, 
but there is a growing feeling that pre- 
cautions should be taken. 


We noticed an interesting statement 
in The Western Morning News to the 
effect that talks on smoking and lung 
cancer may be given to senior school 
children in Somerset. The county coun- 
cil’s health committee has asked the 
county medical officer of health to 
confer with the chief education officer 
with a view to talks being given in 
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schools and has also stated that it pro- 
poses to buy £50 worth of propaganda 
material for distribution in Somerset. 

The committee have expressed doubt 
whether full-scale health education 
among adults would appreciably reduce 
the amount of smoking. They think 
the main propaganda should be 
directed to adolescents in the hope that 
they will be deterred from starting the 
habit. 

We entirely agree that the best 
course is to prevent children from 
smoking, and to recommend adoles- 
cents either to abstain or to observe 
moderation. An occasional pipe or 
cigarette is not likely to harm anyone, 
but the habit of chain smoking, easily 
acquired, is injurious and hard to 
break. Here again parents should not 
leave it all to the education authorities 
but should give sound advice and set 
a good example. 


Peppercorn Rents 

Questions about peppercorn rents 
rarely come into the news and many 
people would be puzzled about the 
meaning of the expression. 

In the Daily Mail of September 30 
there is a reference to what is described 
as a problem for the town council of 
Romsey, namely, why has the Treasury 
not paid its rent for the town hall— 
One peppercorn a year? The hall, it 
appears, was built with Treasury help 
on condition that it was available for 
county court sittings for 999 years, but 
a county court has not been held in the 
building since 1952 and the peppercorn 
rent has not been paid within memory. 
According to the Daily Mail it is sug- 
gested that the lease has now been 
abandoned because of the non-pay- 
ment of the peppercorn, and legal 
advice is being taken. 

This may give rise to some nice legal 
questions. Whether in fact it is the 
custom in such cases to pay the rent, 
and whether there are cases dealing 
with the position when the rent is in 
arrear will be matters for research. 
There are certainly some cases dealing 
with ancillary questions such as the 
incidence of income tax on annual 
value. The point about a peppercorn 
rent is, of course, that the freehold re- 
mains the property of the owner 
although for all practical purposes, it 
is said, the tenant is virtually the owner 
of the property leased to him. 

There is a reference to peppercorn 
rents to be found in Cowper. “True, 
while they live, the courtly laureate 
pays, His quit-rent ode, his pepper-corn 
of praise.” 
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THE FRANKS’S REPORT 


We promised at p. 476, ante, to discuss the report of the 
Committee on Administrative Tribunals and Inquiries,Cmd. 218, 
presented to Parliament in July, 1957, of which Sir Oliver Franks 
was chairman. We there remarked that one of the first im- 
pressions of a local government reader would be how large a 
proportion of the inquiries familiar to him are not dealt with in 
the report. We shall come back to this later in this article, 
because it has a bearing upon one of the recommendations 
made on a matter which the committee did examine. From 
the point of view also of an ordinary reader of the newspapers, 
surprise was widely expressed when the report appeared, by 
reason of its failure (as was thought) to touch on some matters 
which had loomed large in public controversy. Even the 
Manchester Guardian, whose editorial and contributed articles 
generally stand on a different plane from most of the general 
press, commented upon the committee’s not having gone into 
the affair of Crichel Down—an affair which lay entirely apart 
from any question of tribunals or inquiries and, at the stage 
when the issue became alive, did not even involve compulsory 
acquisition of land, a topic which was mentioned in the com- 
mittee’s terms of reference as a particular item to be looked into 
under the heading of procedure. 


This was well brought out by Mr. H. W. R. Wade, of Trinity 
College, Cambridge, in a broadcast about the committee’s 
report, which was printed in the Listener for August 22. He 
made it clear that the case was one of bad administration and 
that no person’s legal rights had been infringed. The question 
was whether the Government would allow certain land to be 
bought back from them, after they had abandoned the purpose 
for which it was originally bought. Incidentally, Mr. Wade 
himself made a slip, not to be expected from a law tutor, when he 
spoke of the land as having been “ requisitioned.””’ The process 
which became known as requisitioning during the war, and was 
given that title by the Requisitioned Land and War Works Act, 
1945, was a taking of possession and did not deprive the owner 
of his freehold. This distinction was made very clear by the 
then Lord Chancellor in the debate upon the Bill for that Act on 
June 4, 1945, and has more than technical importance, as is 
shown by several cases in the law reports. It is also much easier 
to press the view that the Government ought to give up land of 
which it has merely taken possession for some purpose arising 
from a state of war, than that it ought to part with the full 
property in land which it had acquired from a freeholder before 
the war, even under compulsory powers. There was a time when 
land compulsorily purchased by local authorities had to be 
offered back to the vendor if the purpose of the purchase failed: 
A.-G. v. Hanwell U.D.C. (1900) 82 L.T. 779, but powers of 
appropriation now contained in s. 163 of the Local Government 
Act, 1933, make this no longer necessary. In substance an 
appropriation, such as is a commonplace in local government, 
was what the Government were doing with the land at Crichel 
Down. Sir Andrew Clark’s report on the whole episode, 
Cmd. 9176 of 1954, recognized that there was no obligation on 
the Government to part with it; that the Labour Government 
would not have done so (on principle) and that what went wrong 
was that, when it was hopefully suggested to the incoming 
Conservative Government that they might do so, there was 
slovenliness on the part of some officials in failing to study 
their own files, and some sharp practice by other officials, and 
by non-official persons employed as professional advisers. 
These persons were anxious to defeat an applicant who sought to 
purchase land which had been acquired from his wife’s father 
15 years earlier. 


Mr. Wade’s broadcast showed (and this is very important) as 
regards tribunals, which constituted the first half of the com. 
mittee’s subject, that serious criticism of the way tribunals do 
their work is almost confined to the rent tribunals and the 
county agricultural executive committees. The constitution and 
procedure of the latter had, so far as we know, no political origin, 
Their very name indicates that they were not regarded by the 
Government of the day and by Parliament at the time they were 
created as being primarily judicial bodies, and it was more or less 
by an accident that one or two of their functions turned out to be 
of a judicial nature. It is particularly in regard to these committees 
in their adjudicating function that the committee’s strictures 
apply. When they speak of the need to avoid undue formality 
(as against these strictures), we remember an article some two 
years ago in one of the serious reviews, in which these com- 
mittees were commended for their informality; for sitting, 
for example, in the tap room of a public house with the chairman 
and members, the farmer and the landlord, smoking their 
pipes, sitting or standing where they liked, and taking turns to 
call for beer. This method of conducting business was pr- 
sumably adopted (when it was) because the people concerned 
preferred to have things done that way. The committee are, 
however, in our opinion right in suggesting that more usual and 
more formal methods are desirable, when it comes to hearing 
evidence upon which it will have to be decided whether a farmer 
is to be dispossessed of his farm, or even put under supervision. 


In regard to rent tribunals it has to be remembered that some 
of the features of which complaint is made were deliberately 
adopted and were discussed in Parliament. The decision was, 
for example, deliberate that evidence should not be taken 
upon oath, and that there should be no appeal. It was alsoa 
deliberate decision that there should be no set rules of procedure. 
All these things were designed to ensure an atmosphere in which 
lessors as well as lessees would feel at ease, it being borne in 
mind that both parties were often people of comparatively 
humble standing and, it might be, limited understanding also, 
Cases which have come before the courts and have led to 
condemnation by the Lord Chief Justice and others, of the way in 
which the rent tribunals do their business, have usually come up 
at the instance of property owning companies, and sometimes at 
the instance of a tenant of substantial means. People who can 
afford to pay for legal assistance are most likely to press for 
legal formalities. In practice, even though a large number of the 
chairmen are not lawyers, the procedure and atmosphere of the 
rent tribunals have we believe conformed for the most part to 
what is customary in a magistrates’ court, for English people, 
whatever their position or degree of education, have generally a 
clear enough grasp of the need to hear both sides before reaching 
a decision. It was decided in 1946 that decisions of the rent 
tribunals should not be subject to appeal, for much the same 
reasons as led to the decision that they should not take evidence 
on oath. The whole idea was that they should come to decisions, 
which the lessor and the lessee would be willing to accept 
because those decisions had been reached in an atmosphere of 
conversation, face to face. The authors of the Act of 1946 based 
their preference for the form of tribunal then established upon 
the precedent of similar tribunals, which were said to have 
worked satisfactorily in Scotland for some years. Although we 
think that public dissatisfaction with these tribunals has been 
exaggerated, and that perusal of local newspapers reporting 
their decisions would give a more favourable picture than one 
would obtain from the national press, it remains true that it 8 
anomalous to have the rights of private persons settled finally 
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by a court of first instance. Although the rent tribunals have had 
their functions reduced, they will apparently continue for some 
years, and the creation of an appellate tribunal would be worth 
while as a step towards restoring public confidence. 


There is a third type of tribunal, about which the committee 
seems to have felt uneasy, namely the traffic commissioners 
constituted by the Road Transport Act, 1930, and afterwards 
renamed the licensing authority for public service vehicles—it 
is by this explanatory and rather clumsy name, that the com- 
mittee refers to these tribunals ;_ the older name was restored to 
them while the committee was preparing its report. 


The committee notice the fact that these tribunals are con- 
cerned not merely to decide an issue between parties, but also 
to exercise executive duties, in the general control of passenger 
yehicles. They do not suggest, as they have suggested in regard 
to the county agricultural executive committees, that the judicial 
and executive functions should be separated. Such separation 
would be difficult and would probably not make for sound 
administration, and we are not sure that the committee realized 
that the traffic commissioners are exercising functions which, 
from 1889 to 1930, were among those of local authorities, 
functions which grew out of the control of hackney carriages 
and, in regard to hackney carriages, are still exercised by local 
authorities. If it had been right to separate the regulative duties 
of these commissioners from their judicial duties, this would 
logically have implied that the same ought to be done where 
similar powers have been entrusted to local authorities. Great 
confusion would result from this, and the committee were wise 
to leave well alone at this point. 

There is another unusual feature about the traffic com- 
missioners which the committee noticed, namely that appeals 
from their decisions go to the local magistrates when they refuse 
alicence to a driver or conductor, and to the Minister of Trans- 
port and Civil Aviation when they refuse a licence for the 
operation of a passenger service, or decide any of the other 
questions coming before them under s. 72 of the Road Transport 
Act, 1930. The committee recognize that the magistrates are the 
appropriate appellate body for the licences of drivers and 
conductors, but seem a little unhappy about appeals to the 
Minister under s. 81, in cases arising under s. 72. In this part of 
the report they express themselves strongly in favour of tri- 
bunals of appeal, and it seems they would have liked to recom- 
mend such a body for public service vehicles. That very issue 
was, however, examined by the Thesiger committee, which 
reported in 1952 and had evidence before it from the trade 
interests and others most concerned. The Thesiger report 
advised that appeals should still go to the Minister and the present 
report acquiesces in that conclusion, albeit not quite happily. 

When it comes to the very numerous tribunals dealing with the 
social services, the committee finds a complete system of appeals, 
and the only adverse criticism it makes upon the present system 
is that before some of these tribunals parties cannot be repre- 
sented by counsel or solicitors. The reason of this is that an air of 
informality was hoped for, and it was thought that excluding 
the legal profession would help in that direction. Where legal 
lepresentation is allowed before tribunals of this class, the 
committee find that it takes place in no more than one in 50 of 
the cases. This is largely because so high a proportion of the 
Claims are presented by a trade union official, the case on 
the other side being presented by a member of the staff of the 
department interested. Trade union opinion is said by the 
committee to be against admitting legal representatives, and this 
is natural since trade union officials are normally experts in the 
Matters they are called upon to argue, and the fact that they 
make this service available to their members is among the 
inducements to membership. 
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The committee consider, however, that on principle parties 
appearing before these tribunals, like others, ought to have a 
right to employ legal help if they see fit. It will make little 
practical difference. One saving remark made by the committee 
is a little curious. They say, as if by way of caution, that when 
a right is given to the private person to employ a legal repre- 
sentative the like right will have to be given to a government 
department with whom the private person has a dispute. The 
inference intended seems to be that the right to engage legal help 
will not be entirely to the private person’s advantage. We do not, 
however, think there is much in this point. The case for the 
public department is put before the tribunal now by an official 
who is familiar with it, because there is no one else to put it. The 
department is likely enough to entrust its case to the same sort 
of official, even if it obtains a right to have the case presented by 
a solicitor or counsel; if a professional lawyer is brought in as 
such, he will probably come from the department’s legal staff. 
If this leads to attempts, which we should think unlikely, to 
make the proceedings so formal as to deter applicants, the 
tribunal itself ought to be able to keep the tendency in check. 
(We are reminded of a hearing reported in a newspaper earlier 
this year. It is true that the hearing was not by a tribunal, but 
by an inspector appointed from outside the department con- 
cerned. Counsel representing one of several parties attempted 
to obtain a ruling upon the question who was entitled to the 
last word. Now the “ last word” may be important before a 
jury, and even before magistrates, but the inspector—himself a 
practising barrister—evidently did not think it vital in the case 
before him. He stated that the inquiry would not be closed 
until he was assured that every person who appeared, professional 
or lay, had said everything that he wished to say.) 


We proceed to discuss in more detail what was said under each 
of the headings, into which the terms of reference fall. When it is 
realized that the committee took evidence on 22 days, and 
considered some 600 pages of printed memoranda, and that all 
of this is weighed and digested and brought into focus in the 
report, the report must be considered a masterpiece of presenta- 
tion. Although it is admirably concise and readable, any 
summary and examination must be long, and we cannot expect 
in an article to give all that is worth noticing. The report should 
be bought and studied independently, but we hope our comments 
will be helpful. 


The middle parts of the report (relating to tribunals) deal 
first with the reasons for conferring powers of a judicial nature 
upon bodies which can conveniently be styled “ tribunals,” and 
go on to suggestions about their procedure and about methods 
of reviewing their decisions. The report then examines particular 
tribunals and makes some suggestions for improvement. These 
parts of the report, comprising 14 chapters, may have disappointed 
those people to whom the word “ tribunal ” has in the past few 
years come to be synonymous with alleged arbitrary and irregular 
proceedings. The committee justly points out that the very name 
indicates that a jurisdiction is being exercised, involving the 
weighing of two sides of an issue, and, further, that tribunals 
have come into existence and become so numerous and varied 
as they are today for practical reasons. A foreigner studying the 
British press and some polemical works might suppose that 
tribunals had been called into existence by tyrannical govern- 
ments and unscrupulous officials, for the purpose of depriving 
private persons of their property or freedom and that, if only 
they could be got rid of, all the questions which now come before 
them could be settled by the courts to everybody’s satisfaction. 
In reality no tribunal, under whatever name, can function in this 
country except under the authority of Parliament, and when 
it is set up by Parliament this has always been because, rightly or 
wrongly, it has been believed by the Government of the day and 
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by a majority in Parliament that the issue to be settled was not 
suitable for adjudication by the ordinary courts. This might be 
because of its nature, or because of the very large number of 
cases and the amount of detail requiring to be examined. Issues 
such as are now most often decided by tribunals were, a gene- 
ration ago, commonly decided by a Minister. A good example is 
the right to an old age pension under the original Old Age 
Pensions Act, 1908. A point which the committee does not 
make, but we have made in earlier references to this topic, 
is that tribunals have typically been created where questions of 
this sort had to be decided, because it was considered more fair 
to those concerned to remove the decision from ministerial or 
departmental adjudication. This might be because there was a 
serious danger of political interference, or of attempts by members 
of Parliament to influence a decision, or because the quantity 
of work would have clogged the machinery of any government 
department and so would have led to delay in the establishment 
of the private person’s rights. These motives can be seen to have 
had a good deal to do with the setting up of the numerous 
tribunals adjudicating upon claims to payment under the new 
welfare legislation. Incidentally one important group of these 
claims, namely those relating to industrial injuries, afford a good 
illustration of transfer to a tribunal from the courts, inasmuch 
as from 1906 to 1946 these were in substance the claims which 
under the Workmens Compensation Acts went to an arbitrator, 
who was in practice a county court Judge, giving decisions open 
to review by the ordinary process of appeal to a higher court and 
to the House of Lords. 


The committee find that the classes of tribunals last mentioned 
(namely those concerned with national insurance and allied 
benefits) are not only the most numerous, but have given 
almost universal satisfaction. The only suggestions about these 
tribunals which they find it desirable to make are in relation to 
legal representation: we have spoken of this, and shall come 
back to it. 


From the way the terms of reference were drafted it was 
inevitable that the committee should give special attention to 
tribunals concerned with land and property. Among these the 
Lands Tribunal is by far the most important, exercising as it 
does a jurisdiction analogous to and to some extent on a par 
with that of the High Court. It is significant that the committee 
say they have received no criticism of its work, and have no 
specific recommendation to make concerning it. The same 
applies broadly to the local valuation courts which were set up 
under the Local Government Act, 1948, to hear appeals on 
changes in rateable values, exercising a jurisdiction broadly 
parallel with that formerly exercised by quarter sessions, and still 
inhering in quarter sessions in certain rating matters. These 
courts are among the few tribunals (in the popular sense of this 
word) which are of direct interest to local authorities, and the 
committee suggest that their constitution should be altered so as 
to reduce the number of representatives who are members of 
local authorities, and to ensure that members of the court who 
are members of local authorities should not adjudicate on the 
value of property within the electoral area which they represent 
or within the electoral area in which they live. The reasons for 
this recommendation are evident, and we might ourselves have 
been inclined to go further, and say that a member of the local 
authority should not adjudicate upon the value for rating of 
any property within the district of that local authority. 


We have already mentioned that the committee was obliged 
to give special attention to the working of rent tribunals, whilst 
pointing out that the existence and purposes of these tribunals 
were matters of policy. Among criticisms made in evidence were 
that the quality of the membership was not high enough, and that 
many tribunals did not have a legally qualified chairman. The 
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more familiar criticism was repeated, that there ought to be 
an appeal both on merits and on points of law. The fees payable 
to members and to chairmen were low even when first fixed, 
and it may be true, as the committee suggest, that this has 
militated against obtaining the services of qualified chairmen or 
securing professional valuers as members. The committee are 
strongly of opinion that the chairman should always possess 
legal qualifications: they recognize that this accorded with the 
policy pursued in Whitehall (and indeed it was the policy there 
from the beginning) but a more important matter is the pro- 
cedure to be followed. The committee urges that efforts should 
be made to introduce more orderly procedure without impairing 
the informality of atmosphere, and without making it difficult 
for people to conduct their own cases. As regards appeals it ought 
to be remembered that absence of appeal is a matter of policy, 
which was deliberately settled by the Government and Parliament 
when the tribunals were established, it being the intention that 
the jurisdiction exercised should be informal and popular in 
character. The committee nevertheless suggest an appeal 
tribunal consisting of a county court Judge and a qualified valuer, 

In this same part of the report the committee examine in detail 
another type of tribunal of which there has been even more 
public criticism, namely that which deals with agricultural land, 
Here there are two bodies exercising a judicial function, namely 
the county agricultural executive committee and the agri- 
cultural land tribunal. The country agricultural executive 
committee performs primarily executive functions in regard to 
land, but also a judicial function. Sir Oliver Franks’s committee 
accordingly recommended that new tribunals of first instance 
should be established, independent both of the Minister and of 
the county committees, to perform adjudicating functions. They 
do not however endorse the suggestion that the membership of 
these new tribunals of first instance should exclude local agri- 
culturalists: the objection to allowing members of tribunals to 
sit in judgment on their neighbours, and impose penalties upon 
them, would in the committee’s opinion be mitigated by requiring 
a chairman with legal qualifications, not drawn from the area 
concerned. To this matter also, of the exercise of controlling or 
supervisory functions by a body with judicial powers consisting 
of persons in the same trade, we shall come back below in a 
more general context. Just as there is a question whether there 
should be an appeal from decisions of a rent tribunal, there was 
argument upon the question whether there should be an appeal 
against the making of a supervision order for agricultural land. 
The existence of the power to make these orders has been a 
favourite target in the popular press, which has found it easy to 
create the impression that supervision orders are a form of 
tyranny, linked with what has come to be called land grabbing. 
It is therefore interesting to notice that while the Royal Institutica 
of Chartered Surveyors and the National Federation of Property 
Owners favour an appeal against supervision orders, largely 
upon grounds of analogy and precedent, the National Farmers’ 
Union and the Country Landowners Association are against 
such appeals. These latter bodies represent the persons most 
concerned: notwithstanding this, Sir Oliver Franks’s committee 
came down on grounds of principle in favour of provision for 
appeal, taking the view that a supervision order is in substance a 
penal measure, which affects the reputation and standing of the 
farmer in the agricultural community. Incidentally it is 4 
registrable land charge, and as such may affect the value of the 
land. To a lawyer not specially familiar with the practice in this 
matter it certainly seems strange, that there should at present be 
a right of appeal against directions issued under a supervision 
order and not against the supervision order itself. Under the 
scheme proposed by the committee their new tribunals (which 
would assume the present judicial functions of a county agti- 
cultural executive committee) would in the first place hear an 
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appeal against that committee’s proposal for a supervision order 
and also against any direction under such an order. In each case 
there would be a right of further appeal to an agricultural land 
tribunal. This would provide a more uniform scheme than 
exists at present, and Sir Oliver Franks’s committee was satisfied 
that the agricultural land tribunals have been found generally 
adequate for their duties, apart from some delays. So far as can 
be seen from the point of view of local authorities, either as 
landlords or as being indirectly interested in the constitution of 
county agricultural executive committees, the proposals in this 
part of the committee’s report should improve the working of 
the present law. 


We have touched above upon the arguable question whether 
powers of a judicial nature affecting an individual’s property or 
rights ought to be exercised by persons in the same profession or 
business. Sir Oliver Franks’s committee found the question 
acutely arising in the agricultural world, but it has to be faced 
also in many other directions. The committee came across it also 
in relation to medical practitioners under the national health 
service, and there are broad fields of adjudication which fell 
outside the committee’s terms of reference, where trade and 
professional bodies are performing essentially judicial functions 
every day, in relation to their own members. Every one of the 
completely organized professions has now a regulative body of 
this type. It may have arisen by prescription as with the Inns of 
Court, but is normally the creature of statute, as it is for solicitors, 
architects, medical practitioners otherwise than under the health 
service, and so on. These statutory tribunals only did not come 
within the scope of the committee’s examination because they 
do not form part of the governmental system of the country. 
Apart from statutory organs of the professions, there are any 
number of organs set up in particular trades, nominally by 
agreement among persons in a trade but exercising functions 
which, in effect, a person in the trade can not escape. Many of 
these organs have lately been under public review in connexion 
with monopolies and restrictive practices, and some of the 
public criticism of tribunals as tribunals, i.e., as not being courts 
of law, has sprung from the way in which these trade organs have 
conducted inquiries affecting the position of individual traders. 
These were wholly outside the purview of Sir Oliver Franks’s 
committee. We mention them here chiefly because their way of 
doing business has helped to embitter the tone of criticism in the 
lay and professional press against any form of jurisdiction other 
than that which is exercised by the ordinary courts, and also 
because the fact of their existence puts into better perspective 
the agricultural membership of the statutory adjudicating 
bodies for agriculture. 


Having noticed in some detail what Sir Oliver Franks’s 
committee has to say about particular tribunals, we may con- 
veniently turn back to those chapters of the report which 
suggest principles to be followed in the constitution of tribunals, 
in their procedure, and in the review of their decisions. Many 
of the committee’s recommendations upon the general con- 
stitution of tribunals seem obvious. The need for stating them 
probably arises from the measure of public distrust of any and 
every tribunal, which has been created by criticism, often 
captious. By far the greater number of existing tribunals work 
without coming to the notice of the newspapers, and work to the 
almost invariable satisfaction of the persons affected. When it 
comes to procedure, including what is done before a tribunal sits 
and after it has given its decision, the committee is content in 
many respects to rely upon the Council on Tribunals which it 
Proposes in its introductory chapter in part 11 of the report. 
The idea is that there should be two standing Councils, one for 
England and Wales and one for Scotland, set up respectively by 
the Lord Chancellor and the Secretary of State for Scotland. 
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These Councils would carry out certain specific functions 
relating to the constitution and procedure of all tribunals, but 
would not act as a court of appeal from any tribunal in particular 
cases. By passing some matters to the proposed Councils on 
Tribunals in this way, Sir Oliver Franks’s committee avoided a 
task which might have led to great delay in framing its report, 
namely examination in detail of the procedure of each existing 
tribunal, and the formulation of a new code or codes of pro- 
cedure. The committee rejects one suggestion which had been 
put before it, namely that there should be a single statutory code 
of procedure, or perhaps a small number of alternative codes 
from which Parliament would choose whenever a new tribunal 
is set up, much as it decides at present whether subordinate 
legislation is to be embodied in statutory instruments, or is to be 
subject to the method in Parliament of affirmative resolution or 
negative resolution. 


Turning to the constitution of tribunals the committee mention 
that a substantial volume of evidence wanted all members of 
tribunals to be appointed by the Lord Chancellor, in order to 
avoid suspicions which may arise where appointments are made 
by a departmental Minister interested in the result of proceed- 
ings before a tribunal. The committee evidently have much 
sympathy with this suggestion, but it was resisted by the Per- 
manent Secretary to the Lord Chancellor. The Lord Chancellor’s 
advisers are prepared to handle the appointment of chairmen of 
tribunals, but prefer that other members of tribunals should be 
appointed by departmental Ministers, most of whom have the 
machinery for securing the names of suitable appointees through 
their contact with the interests affected by a tribunal’s work. 
The committee accepts with some regret (it seems) the conclusion 
that the Lord Chancellor can not be made responsible for all 
members of all tribunals, but is not prepared to leave the 
appointments as they now are. This is one instance in which the 
committee suggests that its proposed Council on Tribunals 
should be brought into play. Where members have to be 
selected from a panel for the hearing of a particular case, the 
committee recommends that the selection (from a panel already 
established by the Council on Tribunals) should be made by the 
chairman of the tribunal concerned, and not by the departmental 
Minister affected or by the clerk of the tribunal, as is often done 
at present. We should agree that the chairman of a tribunal is the 
best person to select his colleagues, where these have to be found 
from a panel or two panels for a particular case, but we are more 
doubtful about the prior suggestion that tribunal members other 
than the chairman should be appointed by the Council on Tri- 
bunals. Although it is important to preserve a belief among 
those whose case will have to be considered by a tribunal, that 
the tribunal is free from departmental bias when it comes to sit, 
we are not sure that the persons potentially affected by decisions 
would have as much confidence in an impersonal Council on 
Tribunals as they have at present in a Minister with whom they are 
regularly dealing, when it is a question of selecting persons of 
knowledge and experience for membership of a panel, as distinct 
from selecting somebody for hearing a particular case. We 
should, that is to say, be inclined to leave with departmental 
Ministers the function of setting up panels of members other than 
the chairman, bearing in mind that the advisers of Ministers 
necessarily acquire wide personal acquaintance with people 
suitable as appointees, amongst employers and employed, 
farmers and landowners, or as the case may be. 


The committee finds that some distrust of the system of tri- 
bunals has arisen from their being supplied with clerks drawn 
from ordinary departmental staffs, and there has been a sug- 
gestion of establishing in the Lord Chancellor’s office a central 
body of clerks to serve all tribunals. The difficulty is, however, 
that inclusion in such a body would not fit in with the normal 
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career prospects of the sort of man or woman required, while 
there is also advantage to the public service at large if members of 
a departmental staff can take their turn as tribunal clerks. The 
general supervision of tribunal clerks would, under the com- 
mittee’s recommendation, be undertaken by the Council on 
Tribunals and the clerks would occupy a position closely 
analogous to the clerks to magistrates. In particular, they would 
not sit with the tribunal while it was considering its decision. 
We agree with the committee that it is important not to give any 
room for suspicion that the clerk of a tribunal may be able to 
influence its decision in the sense desired by a department or a 
Minister, but we greatly doubt whether such suspicions are at 
all wide-spread. This is mainly because the great majority of 
persons whose cases go before tribunals have no idea whether 
the clerk of the tribunal was formerly a departmental officer, or 
whether he looks to departmental promotion after a spell of 
service with the tribunal. It is one of those things which were 
mentioned in evidence as a suspicious circumstance, in minds 
already tuned to be suspicious, but we doubt whether it has 
anything like the same importance as ensuring the independence 
of chairmen, and the appearance as well as the reality of an 
impartial selection of tribunal members. 


To sum up the sections of the committee’s report which have 
to do with tribunals: they do not, apart from minor matters, 
say much more than that the procedure should be overhauled, 
made more formal in places, and up to a point more uniform. 
Expressed another way, this amounts to saying that Parliament 
has never stopped to think what it was doing when it set up 
tribunals ad hoc. Accepting (reluctantly on the whole) the 
conclusion that there were matters arising under some particular 
statute, which had to be decided in a judicial manner but were 
not suitable to be handled by the courts, its first expedient 
was to require some Minister to decide them, as in the Old 
Age Pensions Act, 1908, and then to set up a tribunal to decide 
them, not always under the name of a “tribunal.”’ It is partly 
because the bodies which in the present report are classed 
together as tribunals have not always been so called, and partly 
because each one has been regarded in isolation at the time 
of its establishment, that procedure differs, in so far as it does 
differ. In reality the ingrained tendency of English people 
when they have to decide an issue between parties is to follow 
something like court forms, and we suspect that differences of 
procedure are much less than is commonly supposed. We 
concede, however, that it would be a good thing to do away 
with needless differences, and that che projected Council on 
Tribunals if it ever comes to be esta vlished could do good work 
in this direction. There will be strong pressure brought to 
bear upon the Government to establish such a Council, but it 
remains to be seen what will be the Government’s answer. 
We shall not be surprised if there is political opposition in some 
quarters, where it may be feared that the Councils could inter- 
fere with actual decisions (although Sir Oliver Franks’s committee 
makes it very plain that this is not intended) and we can imagine 
also that there may be opposition on grounds of economy, to a 
proposal for setting up an advisory body of such standing with 
a salaried chairman. 


Almost more important than the committee’s positive recom- 
mendations are the negative recommendations, to which we 
referred in our Note of the Week printed immediately upon 
publication of the report. The committee rejects the suggestion 
of a general administrative appeal tribunal, and it also rejects 
the suggestion of an administrative Division of the High Court. 
As regards the general administrative appeal tribunal, the 
committee points out that such a general tribunal could not 
have the experience in particular fields which a tribunal is 
expected to possess. If on the other hand the general adminis- 
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trative appeal tribunal were made so large that it could sit ip 
several divisions, corresponding to the main subjects handled 
by tribunals of first instance, the result would be not unlike the 
appeal arrangements now existing. The Committee also fears 
that if such a general tribunal were established it would be a 
rival to the High Court, both positively in efforts to unify 
decisions and negatively in that it would be expected to give 
final determinations, on points of law arising in the jurisdiction 
of tribunals. We are inclined to think that these last two 
objections have been overrated. It would be quite possible, 
if such a general administrative appeals tribunal were established, 
to let it be subject to the ordinary control which the Queen’s 
Bench Division exercises over other courts and adjudicating 
bodies, and it could be expressly provided that the adminis. 
trative appeals tribunal should upon demand state a case upon 
a point of law for decision by the High Court. There are 
instances already where Ministers exercising an appellate juris- 
diction are required to do this. The first mentioned objection 
is more formidable, namely that the general administrative 
appeals tribunal would either be too small to possess expert 
knowledge or too large to co-ordinate its own decisions. The 
idea of such a tribunal undoubtedly owes much to the Conseil 
d’Etat, but the Conseil d’Etat has in the course of generations 
worked out an elaborate and highly effective machinery of its 
own, for getting over these objections. No special and newly 
created body of the same sort in this country could be expected 
to give the same degree of satisfaction as the existing machinery 
for appeal in this country and the Conseil d’Etat in France, 
whilst it would be difficult to avoid the very serious delays 
which, it seems to be admitted even by those who believe most 
strongly in the Conseil d’Etat, are the besetting curse of adminis- 
trative law in France. 


The alternative of an administrative Division of the High 
Court has attracted many English lawyers but the committee 
points out that this, equally with a small administrative appeals 
tribunal, would involve appeals from expert tribunals to a non- 
expert body. Even the witnesses from the Inns of Court 
Conservative and Unionist Society, who supported the idea of 
an administrative Division of the High Court before the com- 
mittee, admitted that its value would not lie so much in enter- 
taining appeals from statutory tribunals exercising a formal 
jurisdiction as in providing a forum for appeals against adminis- 
trative decisions not reached by a tribunal. This aspect of 
their proposal was outside the committee’s terms of reference. 
We admit that, when we first noticed the proposal in the pamphlet 
entitled Rule of Law prepared in 1955, we had not grasped that 
an administrative Division of the High Court was contemplated 
for the purpose of appeals against administrative decisions of a 
Minister. As at present advised, we think the proposal mis- 
conceived for such a purpose. It would involve an intrusion 
by the judiciary into realms of policy, which must be handled 
by the Government of the day subject to the general oversight 
of Parliament. 


Although what we have said about tribunals in this article 
falls far short of covering all the ground in the committee’s 
report, so far as tribunals are concerned, we have dealt fairly 
fully with tribunals because of the tendency in general discussion 
to concentrate on these, and the unfortunate fact that the very 
large majority of tribunals (which work satisfactorily and without 
attracting notice) are overlooked in the indignation aroused, or 
worked up, about rent tribunals and county agricultural execu- 
tive committees. 


The parts of the report dealing with tribunals are, however, 
of less direct interest to local government than those parts 
dealing with inquiries or other hearings by a Minister’s repre 
sentative. Upon turning to parts IV and V of the committee's 
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report, which deal specifically with inquiries, it is desirable to 
repeat that the terms of reference spoke of such administrative 
procedures as the holding of an inquiry or a hearing by or on 
behalf of a Minister, on an appeal or as the result of objections 
or representations. Sir Oliver Franks explained in a letter to 
the newspapers that the committee regarded this part of their 
terms of reference as excluding administrative procedure by way 
of an inquiry where this was not obligatory. This indicates 
the gap, or we should perhaps say the absent element, of which 
we spoke in our Note of the Week, supra, viz., that the report 
does not deal with the majority of local inquiries; those directed 
by Ministers without their being obliged to do so, many of 
which do in fact result from objections or representations 
received. The committee has not even dealt with all those 
inquiries or hearings which are obligatory, for example where a 
person who had objected to a district auditor’s decision claims 
to have a personal hearing. This last is rare, but inquiries on 
behalf of Ministers are of everyday occurrence, held so much 
as a matter of course that nobody would dream of their being 
omitted, even though they are not in terms made necessary by 
statute. It looks like an oversight on the committee’s part, 
not to have realized that the difference between these inquiries 
and those which it was investigating was really technical, and 
the oversight has a bearing upon one of the committee’s central 
recommendations, namely that, for the purpose of inquiries, 
there should be a panel of inspectors appointed by the Lord 
Chancellor, instead of each Minister’s normally calling upon 
a permanent staff of inspectors in his own department, to go 
out and hold inquiries found necessary from whatever cause. 
If the committee’s recommendation in this matter were accepted 
by the Government and Parliament, it would produce a fresh 
anomaly. It is often an accident whether some proposal by a 
local authority involves compulsory acquisition of land. Where 
this is involved, and the local authority has to use the Acquisi- 
tion of Land (Authorization Procedure) Act, 1946, any owner 
who objects can compel a public inquiry or hearing, however 
small the purchase, and however slight will be the effect of the 
local authority’s proposals upon the surrounding area. We 
saw a case in an Essex newspaper in July, 1957, where an inquiry 
was obligatory because an owner objected to the acquisition 
of a two-foot strip of her front garden for street widening, 
although nobody else in the street objected, and several of her 
neighbours who had voluntarily parted with corresponding 
strips came to the local inquiry to support the widening. A 
local authority may, on the other hand, be spending half a million 
pounds or more upon a project which will completely alter the 
character of one part of its district; if it acquires the land by 
agreement, or by appropriation of land already vested in it, 
no person has a statutory right to demand an inquiry. In 
practice, the Minister of Housing and Local Government will 
direct a local inquiry, and will cause notice to be given inviting 
the public to attend, before sanctioning a loan for the expendi- 
ture. Persons affected thus obtain an opportunity of being 
heard; a wider class, indeed, than has the right to be heard 
in the case of compulsory acquisition. The procedure will, in 
fact, be indistinguishable in the two cases, and the inspector 
holding the inquiry in each case will come from the same corps 
or establishment. Yet the more numerous class of local 
inquiries, which is also the class which on the whole affects 
the largest number of private persons, was outside the scope of 
Sir Oliver Franks’s committee. The fact that these non-obligatory 
inquiries are going on all the time accounts for the existence, 
in the Ministry of Housing and Local Government, of a body 
of inspectors, spoken of in para. 247 of the report, and more 
fully in chapter 21, who are salaried whole time officials. They 
are not merely qualified as architects, surveyors, or engineers 
(pace para. 247); they become experienced in the specific art 
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of holding an inquiry. The committee seems to recommend in 
para. 303 that the Lord Chancellor should appoint inspectors 
to hold inquiries which are obligatory, because land is being 
acquired compulsorily or because there is, technically speaking, 
an appeal or an objection or representation which by statute 
cannot be overruled without inquiry, but that inspectors holding 
other inquiries might be appointed as at present. We do not 
think this division of the appointing function is a sound or 
practical suggestion; it springs apparently from the com- 
mittee’s not being instructed to examine the procedure of the 
non-obligatory inquiries, and from its therefore not realizing 
how numerous these are. Many (we think most) of these 
non-obligatory inquiries are directed by Ministers because a 
local authority’s proposals involve the raising of a loan. In 
particular the Minister of Housing and Local Government will 
direct a public local inquiry before granting loan sanction. 
The original purpose of requiring sanction to the raising of 
loans of local authorities was to make sure that they were not 
endangering their financial position and the future of their 
ratepayers. Loan sanctions had originally to be obtained from 
the Treasury for this reason. It has however long been custom- 
ary, since the Local Government Board succeeded to the Treasury 
function, for consideration of loan sanction to be regarded as 
laying the merits of the local authority’s proposal open to 
examination on all grounds, not grounds of finance alone. 
Normally discussion between the professional advisers of the 
local authority concerned and of the Minister responsible for 
sanctioning the loan will have made the local officials aware of 
what is being done in other places, and of any policy of protecting 
members of the public who may be adversely affected. A local 
inquiry will follow these preliminary talks, when the inspector 
will go into objections by local government electors or residents, 
either on financial grounds or on grounds of merit, including 
injurious affection. It would be anomalous if departmental 
inspectors, who are accustomed to considering matters of this 
sort sometimes at inquiries and sometimes at the stage of prior 
informal discussion, were deemed incapable of holding an 
inguiry because there happened to be (perhaps) one person 
whose land was being taken compulsorily. We should have 
thought the better plan was to let inquiries into the acquisition 
of land for the purpose of a local authority’s works and 
proposals be conducted by inspectors who have experience of 
the subject matter, gained not merely at inquiries but also in 
Whitehall, and this whether or not it happened that some land 
was to be acquired compulsorily, rather than to call in a Lord 
Chancellor’s inspector just because of this last mentioned fact, 
which is often fortuitous. 

The other main recommendation of the Committee on the 
subject of government inquiries is that steps should be taken 
to ensure that the private person affected by proposals of a 
public authority should always know the case he has to meet, 
and should have the same opportunity of presenting his own 
case and disputing the case against him in all types of inquiry. 
This might have seemed a glimpse of the obvious but for an 
extraordinary case mentioned in evidence on behalf of the Bar 
Council. This related to land which the Forestry Commission 
proposed to acquire from Lord Iveagh. It is said at p. 708 
of the evidence heard on the 17th and 18th days that the Com- 
mission refused to give reasons for choosing the property for 
acquisition, upon the ground that the function of the inquiry 
was to elicit objections, and no more. Fortunately the case was 
one to which the Statutory Orders (Special Procedure) Act, 
1945, applied, and the project thus came before a parliamentary 
committee. The Commission were then required to explain it, 
as they had declined to do before, and it was thrown out by 
reason of its own demerits, without its being necessary for the 
landowner to state objections. 








676 JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, OCTOBER 19, 1957 


The Forestry Commission is not a government department 
in the ordinary sense, and we are not sure that the peculiarity 
of the procedure adopted by the Commission in the case men- 
tioned has at all often so great an effect upon the private person’s 
opportunity of developing his case as the committee thinks. 
The point at issue does not arise in relation to proposals of 
local authorities for acquiring land or for executing works, 
and so is not of primary interest to them. It arises where an 
inquiry is held into proposals by a Minister to acquire land 
or to carry out some course of action which involves the land of 
private persons or in some other way gives them a statutory 
right to demand an inquiry. We have however a distinct 
impression, based upon our opportunities of seeing how things 
happen in reality, that the committee have been influenced, 
perhaps unduly, by looking at the procedure through a lawyer’s 
eyes and not realizing that things are not always what they 
seem. In the leading case of Jn re London-Portsmouth Trunk 
Road [1939] 2 All E.R. 464, the Minister of Transport directed 
an inquiry into a proposal of his own, for acquiring land needed 
for altering a trunk road newly brought into existence as such 
under the Trunk Roads Act, 1936. The inquiry was not held 
by one of his own officers, but by a member of the bar who had 
for many years been parliamentary officer to the London 
County Council. The purpose of the inquiry was to discover 
the grounds for objections which had been taken to the Minister’s 
proposals, and the inspector conducted the inquiry upon the 
footing that the Minister’s representatives were not bound to 
make a statement in the nature of evidence, and were not 
subject to cross-examination. This looked anomalous; crudely 
stated, it looks rather like what the Forestry Commission did 
in Lord Iveagh’s case, and it was natural enough that proceedings 
should be taken in the Divisional Court to prevent the Minister 
from going on with his proposals. The proposals were stopped 
by the outbreak of war in 1939, but the Divisional Court declared 
that there was nothing wrong in the procedure. The precedent 
in the Trunk Roads Act, 1936, by which the Minister publishes 
proposals and thus brings about a local inquiry at which objectors 
have to show their hand, has been embodied in several later 
statutes, and the issues arising have been fought from court to 
court up to the House of Lords, notably in Franklin v. Minister 
of Town and Country Planning [1947] 2 All E.R. 289; 111 J.P. 
497, which related to Stevenage New Town. This case was 
discussed under the title Public Inquiries: New Style at 111 
J.P.N. 39, and in Notes of the Week at 111 J.P.N. 185, and 510. 
The procedure has now become standardized and normal. In 
the last-mentioned Note of the Week, and in a long article 
entitled Judex Artifex at 114 J.P.N. 207, we went over much 
ground since covered by Sir Oliver Franks’s committee, dealing 
both with practical questions and with what may be called 
metaphysical aspects of the dual function of Ministers under 
modern statutes. At first sight there is an unjustified distinction 
between governmental and local government proposals. If a 
local authority proposes to acquire land for widening a road 
there will be a public local inquiry, either into the acquisition 
if this is to be compulsory or into the application for loan 
sanction if the acquisition is voluntary. At such an inquiry 
the promoting authority will prove its case by evidence, which 
will be subjected to cross-examination. The opponents on 

their side will state their case, and if they make statements of 
fact these in turn will be checked by cross-examination. 
Why (it is naturally asked by members of the legal profession, 
echoed by Sir Oliver Franks’s committee) should these normal 
methods of proof and of testing evidence not be followed when, 
by a statutory accident, a proposal is promoted by a Minister 
instead of by a local authority ? The real answer to this question 
is, in our experience, that the difference is largely one of form. 
The proposals to be inquired into will have been prepared by the 


VOL, 


Minister’s professional staff and the inquiry will open with ap 
explanation by a member of that staff. Strictly, it is true, this 
statement is not evidence and an objecting party has no right to 
cross-examine. The objecting party is authorized by the instruc. 
tions to inspectors which are regularly read out at the beginning 
of such an inquiry, to put questions through the inspector, and 
not otherwise. Similarly the Minister’s professional represen. 
tative is not an advocate and has no right to cross-examine, 
but he is to be permitted to put questions to an objecting party 
for the purpose of making the objection clear. Although in 
theory questions from either side are suggested to the inspector 
and put by him, everybody recognizes that this would be a 
time-wasting formality, and we should say the normal practice 
is (after appropriate cautions) for questions to be put to and by 
the Minister’s professional representative, very much as if the 
proposal had emanated from a local authority and was being 
explained by the local authority’s advisers. Certainly where 
one of these inquiries has been held by an independent member 
of the bar, and the objecting parties are represented by counsel, 
it has been found that the ordinary forms of legal procedure 
are in effect preserved. We agree, however, with Sir Oliver 
Franks’s committee that the procedure upheld by the Divisional 
Court before the war, and by the House of Lords since the war, 
is susceptible of misunderstanding and even of misrepresenta- 
tion. Members of the public who are adversely affected may 
easily suppose that the inquiry is a formality or, as the then 
Attorney-General unwisely expressed it at one stage of the 
Stevenage case, “‘an opportunity for local people to blow off 
steam ”’. 


The committee recommend that so far as possible the reasons 
for any proposal by a Minister should be made known in advance 
of the local inquiry, to the persons who are or believe themselves 
to be affected. In many cases this is done already; particularly 
where objectors are advised by engineers or surveyors it is 
normal for discussion to take place between them and the 
professional advisers of any Minister concerned, with a view 
to narrowing differences and perhaps securing a withdrawal of 
an objection, so as to make an inquiry unnecessary. There is 
rather greater difficulty where objection to a proposal has 
been raised by a small property owner or several small owners 
acting independently. It is hardly practicable in such a case 
to inform them all of the nature and purpose of the Minister's 
proposals except in general terms, and this makes it all the 
more important that, as the committee recommend, the officer 
who attends an inquiry on the Minister’s behalf should be 
prepared to make a statement in the same way as any other 
witness and to be cross-examined. It would have to follow 
that parties to an inquiry who are not now open to cross-examina- 
tion, although questions may be put to them through the inspec- 
tor, would on their side have to submit to cross-examination, 
which would mean that at inquiries where a Minister’s proposals 
were being examined the Minister would have to be represented 
by a member of his legal staff or by some other qualified advocate, 
and not merely, as at present, by an engineer or surveyor who 
in theory suggests questions merely by way of elucidating the 
objections. It may thus be found on a long view that private 
persons objecting to a Minister’s proposals will have lost rather 
than gained, by putting the inquiries into those proposals on 
just the same footing as inquiries into proposals of a local 
authority, but we agree with what Sir Oliver Franks’s committee 
say in a different context in their report, that the appearance 
is what matters. 


Allied to the question whether a Minister’s proposals should 
be supported at a local inquiry by evidence like those of any 
other authority, is the much debated question of governmental 
policy in relation to inquiries, and the problem of enabling 
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the Minister who directs an inquiry to pay proper regard to the 
views of colleagues, and to considerations of public policy, 
which it may be nobody’s business to bring up at the inquiry. 
The committee mention that there is a school of thought which 
would say that, where there is an inquiry, the Minister should 
decide the case upon what is said in public at the inquiry and 
nothing else. This, however, is to ignore the constitutional 
position of every Minister, who must act in accordance with 
government policy which, it may be, can only be settled after 
discussion between Ministers or their chief advisers. At such 
discussions it may well happen that considerations come into 
play which have not been before the public at an inquiry, and 
may not even have been known to those who represented the 
Minister at that inquiry. This seems an unavoidable dilemma, 
produced by the British system of entrusting deciding powers 
to a Minister. We agree, however, with the committee that a 
good deal of justified dissatisfaction could be prevented if, 
at any local inquiry where considerations of policy came into 
the matter, the Minister instructed the inspector or some depart- 
mental representative to state the policy publicly, so far as it 
was capable of being stated at that stage. Clearly this does 
not mean that a departmental representative should be open 
to cross-examination about policy; the committee say this 
plainly. It would, however, prevent persons who have gone 
to trouble and expense in preparing a factual case from being 
left with the impression, as they sometimes are at present, that 
their case has failed because of some general policy which was 
not known to them in advance. The course suggested would 
indeed help Ministers to discover the true nature of objections 
to their proposals because the objecting parties, once they knew 
the underlying policy, would often be able to call evidence of 
fact designed to show that the policy could be effectively carried 
out in some different way. By parity of reasoning, and indeed a 
fortiori, where facts came to a Minister’s notice before an 
inquiry which have a bearing on the subject matter, they ought to 
be put in evidence at the inquiry, and where facts come to his 
notice after the inquiry is closed they should be communicated 
to the other side for its observations, and in suitable cases the 
inspector should be directed to re-open the inquiry for the 
purpose of further examination and cross-examination. Here 
the committee are, we think, on unassailable ground. 

Upon the suggestion that policy should where relevant be 
explained, if possible, at an inquiry we are reminded of a paper 
by Professor R. M. Jackson of Cambridge, upon which we 
commented some time ago. He pointed out that when a private 
person objects, for example, to the acquisition of his land as a 
housing site there is not a straight-forward issue between him 
and the acquiring authority. Houses must be built and, if the 
houses are not to be built on the objector’s land, a similar 
question will arise between the housing authority and some 
other private person. The position can be expressed by saying 
that the public are a third party to such an inquiry, or by saying 
that at the back of the whole thing there is a national policy of 
providing houses. This is a simple and rather obvious illustra- 
tion which Professor Jackson took, of a general truth. It 
would ease a good many consciences, and possibly ease the 
path of some proposals by Ministers and by other public 
authorities, if it was always made known at the outset that there 
was some policy involved, housing, or improved communications, 
or national defence, or as the case may be. Great care would 
have to be taken to prevent persons who objected to a particular 
outcome of the policy from supposing that their objections had 
been overruled before they had been stated. A categorical 
declaration by the inspector holding the inquiry in such a case 
might go far to remove misapprehension on this score. 

Our impression is that, in the great majority of cases, objectors 
are well enough aware of the fundamental policy and often are 
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prepared to accept it; the object of objecting is to demonstrate, 
if possible, that the policy (however desirable in itself) could be 
better secured in some way which would not adversely affect 
themselves. 

This brings us to a matter which was disclosed at some 
length in the evidence, namely the apprehension in some govern- 
ment departments that declaring the Minister’s policy before 
an inquiry, and publishing the inspector’s report at the stage 
when the Minister’s decision is given, would lead first to attempts 
to persuade the inspector that the policy was wrong; secondly 
to a temptation on the part of inspectors to say in their reports 
that the policy was wrong, and thirdly to embarrassment if the 
Minister found himself obliged to differ from the inspector 
upon grounds of policy. We think that this threefold apprehen- 
sion is misplaced. It would always be open to an inspector, 
and it would be his duty, to stop argument which was directed 
to resisting some fundamental policy which he and the public 
had been told would underlie a decision on the facts. As for 
the fear that he might in his report challenge the policy of the 
Minister appointing him, the same general remark applies: he 
would understand from the outset that he was sent to hear 
objections not to the policy itself but to the manner in which 
the policy might affect particular interests. Thirdly, we have 
never fully understood why it should be thought embarrassing 
for a Minister overruling an inspector to explain to the public 
why he does so. The inspector’s report will ex hypothesi find 
certain facts and state the effect of arguments about the facts. 
It is only the inspector’s recommendations which will, in the 
ordinary way, fall to be challenged inside the department and 
either accepted or rejected. If they are rejected it is better, 
both for the inspector and for the public, to be told why. If 
this is not done one of two dangerous impressions may gain 
ground. The first is that the inspector has failed adequately 
to present to the Minister the facts and arguments which he 
was sent out to collect. The other is that he did properly present 
the material, but that the Minister was influenced by something 
reaching him through private channels. For such suspicions 
publicity is the only cure. 

We turn back to consider the Council on Tribunals, both 
because the committee itself regard this as the central feature of 
the report and because there was a suggestion in the evidence, 
particularly by Mr. Wade, that the Councils would develop 
in the direction of being courts, and through their power of 
correcting tribunals upon errors of procedure, and their duty of 
performing certain functions in regard to inquiries, might in 
course of time come to occupy a position like that of the Conseil 
d’Etat. The committee is at pains to reject any development 
in this direction. Most English lawyers who have thought 
about the matter have, we suppose, been attracted at some time 
by the idea of setting up an organization similar to the Conseil 
d’Etat. We agree however with Sir Oliver Franks’s committee 
that it would be unwise to try anything of the sort in this country, 
at all events by way of a remedy for the mischiefs in regard to 
tribunals and inquiries which the committee set out to explore. 
The Conseil d’Etat is a highly complex organism, combining in 
itself the most expert knowledge of particular subjects and the 
lawyer’s approach by way of preserving the liberty of the subject. 
If in this country a clean sweep were to be made of all existing 
adjudicating tribunals (other than the courts) and of all adjudi- 
cating powers of Ministers, and if then it were decided to set 
up a new organ of state to take over these adjudicating powers, 
and also to review administrative decisions of Ministers which 
impinge upon the rights either of public authorities or of private 
persons, a field would have been cleared in which something 
like the Conseil d’Etat would have to be set up. It would be a 
source of confusion to engraft any such organ upon the existing 
English system, which has grown up gradually. That system 
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Sir Oliver Franks’s committee have shown decisively to be not 
as bad as the public has been led to think; it lacks something, 
because governments and Parliament have never set to work 
to make it systematic—jurisdiction has been conferred upon a 
Minister, or a tribunal has been established, for some particular 
purpose in almost every case, without regard to what had been 
already done in other matters or what might usefully be done in 
future. It works on the whole surprisingly well, in spite of its 
lack of system. The committee have performed a public service 
by making this clear, and also by suggesting the lines upon 
which a measure of system can be introduced and legitimate 
cause for complaint can be diminished. 


VOL, 


As we said in our Note of the Week above mentioned, hard 
thinking will be necessary before it can be decided how much 
of the committee’s recommendations shall be submitted to 
Parliament, and it would be too much to expect that a Bill or 
Bills giving effect to those recommendations would pass through 
Parliament without opposition and argument on details. Never- 
theless we think all those concerned with tribunals or with 
government inquiries should be able to accept the essentials of 
the committee’s proposals, and we should like to think that 
befere the present Parliament is dissolved legislation to this 
effect will have been put upon the statute book and have started 
working. 


THE LAWYER-CLERK CONTROVERSY—AN ANSWER 


By A DEPUTY TOWN CLERK 


I think that the article on this subject in your issue of 
September 14 calls for an answer. 


Let me begin with your contributor’s statement that “ Just 
two subjects—that of local government law and the hotch- 
potch of planning, compulsory purchase, and valuation—were 
of undeniable worth.” He expects to “get by” on these 
as a town clerk or clerk of the council, and is surprised (and 
somewhat ruffled) that few local councils agree with him. He 
need not look far to discover their reasons. Most councils, 
for instance, make contracts worth thousands of pounds 
every year, many of these (such as building contracts) involv- 
ing quite difficult branches of the law of contract. Every 
solicitor has to master this subject before he qualifies, but 
your contributor proposes to dispense with it. What will he 
do if a difficult question on the subject crops up unexpectedly 
in committee ? If he is lucky, and adept at that art in which 
all who do committee work must admittedly acquire some 
skill, he will be able to convince the committee that the 
answer depends on some information or contingent factor not 
before the committee, and that the best course they can take 
is to await a full report on the question at their next meet- 
ing. There will then be time for an assistant solicitor to 
prepare the report. What happens, however, if the matter is 
urgent and the committee insist on an immediate ruling ? He 
might of course hit on the right answer, the law in nine 
cases out of 10 keeping close to common sense. He might 
even withdraw for a few minutes—to consult an assistant 
solicitor. As to the actual preparation and completion of 
the contracts he will probably say that it is not the duty of 
the town clerk or clerk of the council to do such routine 
work himself. Quite true. Nevertheless the best chief officer 
is the man who knows how the work of his subordinates is 
done. Only then will he be able to say whether the work 
is being done well or badly, and whether a reasonable output 
is being maintained (one branch perhaps of the “ principles 
of administration ” and “ establishment work ” mentioned by 
your contributor): and only then will he be able to help 
when special difficulties are encountered. 


The law of contract is not, however, the only other subject 
a town clerk needs. Problems involving the law of negligence 
and nuisance and similar torts frequently arise. Must all 
such problems also be passed to an assistant solicitor (or 
the council’s insurers)? The town clerk, rather than an 


assistant solicitor, might also be expected to take the more 
important public inquiries arising from the exercise of slum 
clearance and planning powers. While it is true that com- 
pliance with the strict rules of evidence and procedure of 
the courts is not required at such inquiries, a sound working 
knowledge of them can be most valuable. It is possible, too, 
that a knowledge of the superstructure of compulsory pur- 
chase law, without any background of the law of real prop- 
erty and conveyancing which underlies it, could be as much 
a danger as a help. 


There is too much vague talk of “ principles of administra- 
tion, establishment work, organization and methods tech- 
niques,” etc. If you look at the actual work of a town clerk's 
or clerk of the council’s office you will find that almost every 
branch of it involves the application of legal principles and 
rules, from the conduct of an election to the making of a 
demolition order. It is not possible to say that this work 
is legal work and that work is administrative work. There 
is no such artificial distinction. The natural conclusion is 
that it is better to have a solicitor with some years of experi- 
ence in local government as town clerk, than a layman with 
perhaps a few years longer of experience. 


The “ status accorded to the solicitor in local government” 
is based on the wide knowledge that a good intelligence and 
a capacity for hard work is required to pass the examina- 
tions, and that a high standard of personal integrity exists 
in the profession. Rulings and decisions given by a town 
clerk or clerk of the council with that status tend to be 
accepted with respect and without query. Such respect makes 
for the smooth and dignified conduct of council business, and 
is all to the good. 


My experience is that local councils like a man who has 
had experience in local government and then qualifies as a 
solicitor. They know they have a man who has a thorough 
practical knowledge of his job, with the resolution and intelli- 
gence to qualify at a time of life when many men find hard 
study difficult. Could it seriously be stated that any council 
would consider such a man junior to a 20 year old solicitor 
(if indeed it is possible to qualify so young) ? But, says your 
contributor, “I could not bring myself to indulge in such 
subterfuge to fulfil my ambitions.”” What pompous nonsens¢ 
from a budding chief officer ! 
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THE CENTRAL UNEMPLOYED BODY FOR LONDON 


[CONTRIBUTED] 


The reference to the Unemployed Workmen Act of 1905, 
contained in the penultimate article on Poor Relief to 
National Assistance, see p. 577, ante, brings to mind an 
almost forgotten chapter of poor law history. Although the 
authors state that the Act did not succeed in either of its 
aims, it is true to say that as a result of the Act a real though 
limited attempt was made in London to secure the employ- 
ment of workless men in useful pursuits and to give some 
measure of training to them. Under the provisions of the 
1905 Act, an agency which went by the curious name of the 
Central Unemployed Body for London was set up with the 
object of co-operating with the 25 boards of guardians in the 
county of London on the provision of schemes for the train- 
ing of able-bodied men in receipt of poor relief. This agency 
was in existence for nearly 25 years until its functions were 
transferred in 1930 to the London county council. Its absorp- 
tion created little stir in that vast organization, as its central 
office staff at the time consisted of one clerk and one typist 
working in the obscurity of a tiny office in Temple Avenue 
just off the Embankment. 


The most noteworthy achievement of the Central Unem- 
ployed Body, indeed almost its only real achievement, was 
the setting up of a large farm training colony at Hollesley 
Bay on the Suffolk coast. To this remote area large numbers of 
younger unemployed men were sent by many of the London 


boards of guardians for periods of training varying from 
a few weeks to several months. The colony was undoubtedly 
successful in most of the various farming operations which 
were carried on, largely due, no doubt, to the considerable 
force of unskilled labour upon which it was able to rely to 
supplement the efforts of its cadre of skilled instructional 
staff. Fruit was probably its most profitable line, while its 
flock of pedigree Suffolk sheep scored many successes at East 
Anglian and Midland shows during the 1920’s and early 
1930’s. It was hardly to be expected that a large proportion 
of the trainees, born and bred in the metropolis, would settle 
easily into farming life, but several did so successfully and a 
few emigrated on the strength of the experience gained at 
Hollesley. An undoubted benefit gained by all trainees was 
the marked improvement in health and physique during their 
stay on the bracing Suffolk coast. 


After the “appointed day,” the colony continued to 
flourish under the London county council and for some four 
cr five years formed a most useful adjunct to the centres for 
the training of able-bodied men in receipt of relief which 
were set up in redundant schools in several parts of London. 
With the inauguration of the Unemployment Assistance 
Board, however, the colony gradually ceased to serve its 
original function and was sold to the Prison Commissioners 
for use as a borstal institution. 


MISCELLANEOUS INFORMATION 


WEST HAM FINANCIAL SUMMARY 


Mr. H. Hayhow, M.B.E., F.I.M.T.A., F.S.A.A., treasurer of the 
county borough, has published his summary of its financial trans- 
actions for the year ended March 31 last. (Since that date he has 
been appointed to Leeds, on which promotion we offer congratu- 
lations.) A useful feature is the inclusion of comparative figures 
for the previous year in some of the tables. 

The new valuations lists which became effective on April 1, 
1956, increased the borough’s rateable value by 91 per cent. to a 
total of £2,400,000. This increase was more than the average of 
74 per cent. throughout the country and in consequence the 
equalization grant received by West Ham fell sharply from 
£198,000 to £20,000. Special financial assistance of £20,000 to 
meet difficulties caused by the last war, was applied to rate relief. 

These changes, and higher costs of council services, meant that 
the rate could not be reduced in proportion to the increased 
rateable value: the actual reduction was from 28s. to 19s. 2d. 

Money withheld by ratepayers pending the determination of 
appeals will increase arrears in all authorities. This is illustrated 
in West Ham, where the proportion of rate collected was 93 per 
cent. compared with 98 per cent. in the previous year. 

A table giving particulars of capital expenditure shows that 
total expenditure at March 31, 1957, was £19 million and debt 
outstanding totalled £124 million; about two-thirds of which was 
for housing. Mr. Hayhow comments on the continuing difficulty 
of financing the capital expenditure of the corporation. In view 
of the attitude of the Public Works Loan Board in refusing loans 
to the larger authorities, the corporation successfully issued in 
October, 1956, £1,500,000 of 54 per cent. stock redeemable in 
1966. The treasurer’s opinion is that the shortage of savings will 
have the effect of keeping rates of interest at their present levels 
for the present. (Having regard to the recent increase in, bank 
Tate to seven per cent. we fear that local authorities must now 
expect further worsening of the position.) 

Housing is a comparatively costly service in West Ham. Rents 
and miscellaneous income met less than half of annual expen- 
diture, the balance being made up by public subsidies. 

Ratepayers are called upon to provide 9s. out of every pound 
spent by the corporation, the balance being met by Government 
grants and other income. The average ratepayer living in a 


dwelling rated at £21 pays 7s. 9d. weekly of which education costs 
2s. 4d. and housing 7d. 

Informative tables of unit costs, with comparative figures for 
the previous year, are given. The corporation has done well to 
keep down the cost of the children’s service by boarding out the 
majority of the children in its care. It costs £5 a week more to 
provide for children in the corporation’s homes than when 
boarded out. 

Miles travelled by sitting case cars and ambulances were almost 
equal halves of the total of 288,000 miles, but there was a great 
difference in cost. The average cost per mile of the ambulances 
was Ss. 7d. whereas the sitting case cars cost only 2s. A welcome 
reduction of 19,000 in the total miles run was shown as compared 
with 1955-56. 


MONMOUTHSHIRE CONSTABULARY: CHIEF 
CONSTABLE’S REPORT FOR 1956 


This force had the misfortune to lose its chief constable, the 
late Mr. Ronald Alderson, O.B.E., in a road accident last July. 
His place has been taken by Mr. Neil Galbraith. The authorized 
establishment is 418, and on December 31, 1956, the actual 
strength was 404 with an additional four men in training. This 
meant a reduction in the number of vacancies from 19 to 10 
during the year. Of 84 applicants to join the force, 12 were 
appointed and there were nine applications pending at the end of 
the year. 

In a paragraph on the women police it is noted that talks given 
by them to women’s organizations in the county have “ gone far 
towards maintaining a proper understanding and relationship 
between the public and the police service.” 

Four thousand five hundred and fifty-four complaints of crime 
resulted in 4,220 being accepted as crimes. This is the largest 
ever recorded in the county. In 1944 it was only 2,183. 51.8 per 
cent. (2,190) were detected; and 1,352 persons were prosecuted 
in consequence. Of these 870 were juveniles, responsible for 848 
offences. The corresponding figures for juveniles in 1955 were 
726 and 800 respectively, the 800 being 36.6 per cent. of detected 
crimes compared with 38.7 per cent. in 1956. Of the 870 offend- 
_ in 1956, no fewer than 362 were in the age group 12 to 14 
inclusive. 
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Non-indictable offenders showed an increase of 352 over 1955, 
the total being 4,277. Of this total 2,037 were charged with Road 
Traffic Act offences, the next highest scorer being “ County bye- 
laws and Town Police Clauses” with 327. 

The growth in the number of vehicles on the road must mean 
a constant aggravation of the traffic and parking problems, for it 
seems that road improvements and schemes for extra garages and 
car parks will never catch up with the need they are designed to 
meet. During 1956 in Monmouthshire 33,085 excise licences for 

_ motor vehicles were issued, which was 3,471 more than in 1955. 
Driving licences numbered 61,840, 6,284 more than in 1955. The 
force in this county carries cameras on its motor patrol cars and 
they are said to be invaluable. During the year rhotographs 
were taken of 143 incidents and some of these were subsequently 
used in support of prosecutions—silent witnesses who could not 
be cross-examined. There were 467 prosecutions for dangerous 
and careless driving, 948 for speed offences and 32 for driving, or 
being in charge of, a motor vehicle whilst under the influence of 
drink. The number of offenders in this last category seems to be 
increasing steadily, the figures from 1952 to 1955 inclusive being 
18, 28, 29, 31. 

Vehicle checks for road worthiness appear to disclose a very 
high proportion of defective vehicles, because of 241 vehicles 
examined in 1956 117 were found to be defective. The corres- 
ponding figures for 1955 were 319 and 128. Accidents again 
increased, the total this time being 3,353. This is an increase of 
205.3 per cent. on the 1949 figure of 1,098. There has not been 
one year since then which has not shown an increase on the 
previous year’s total. Fifty-eight point seven two per cent. of the 
1956 total were attributed to vehicle drivers, 10.56 per cent. to 
pedestrians, 26.04 per cent. to animals, including horses, ridden 
or lead, and 3.46 to pedal cyclists. In their efforts to promote 
road safety the police stopped no fewer than 7,564 road users 
during the year to tell them of mistakes they had made or breaches 
of the Highway Code they had committed. 

We have referred to the 32 charges preferred under s. 15 of 
the Road Traffic Act, 1930. Twenty-six persons so charged were 
convicted, but only one of them was sent to prison, the others 
being ordered to pay fines ranging from £2 to £50. There were 
22 disqualifications for one year, one for 18 months and two for 
two years. In one case special reasons were found for not order- 
ing disqualification. We know nothing of the circumstances of 
any of these offences but many of them must have been serious 
ones. It is difficult not to wonder whether anything short of a 
considerable increase in the number of sentences of imprisonment 
will teach the necessary lesson. 


HEALTH AND WELFARE IN SCOTLAND 


The annual report of the Department of Health for Scotland 
is usually of interest to those concerned with similar matters in 
England and Wales as showing some aspects of health and 
welfare administration which may be given a greater emphasis 
in Scotland than in this country. In the report for last year it is 
emphasized, in describing the welfare services, that the success 
of such a service may be measured by the extent to which it 
meets the true needs of those whom it serves. For instance, it 
is suggested that to be transplanted into a modern home “ with 
everything found and nothing to do” is not necessarily what, in 
our old age, we should desire if we had any choice. It is urged, 
therefore, that it is the responsibility of local authorities to help 
aged people to remain as long as possible in their own homes 
and then, when institutional care becomes unavoidable, to make 
the home-life as good a substitute as possible for independence. 
In stressing the need for the visiting of old people in their own 
homes by voluntary workers, usually associated with local old 
people’s welfare committees, it is suggested that there are two 
practical points to be remembered: (1) that the long continuance 
of loneliness depresses mental vigour and pre-disposes to senile 
mental disorders; (2) that lonely old people who become ill 
and have to be admitted to hospital tend to stay there longer 
than their purely medical needs warrant just because of their 
isolation. 

One of the best ways in which attention is concentrated on the 
needs of the aged in Scotland, as in Wales and a few areas in 
England, is through old people’s weeks. Last year the aim of the 
Scottish week was to stimulate local old people’s welfare com- 
mittees to enlarge the range of their personal service and recruit 
new helpers. The place given to the aims and events of the 
week in the national and local press reflect the continued growth 
of public interest in the well being of old people. It is pointed 
out in the report that the care of the aged, the chronic sick and 
the infirm is recognized to be a matter of concern to health and 


VOL, 


welfare departments, the hospital, the general practitioner and 
the voluntary bodies. Much has been written about co-ordina- 
tion of the activities and in one respect advance continues to be 
made through the development of geriatric units. 


FLUORIDATION OF WATER SUPPLIES 

An expert committee of the World Health Organization has 
declared (we quote from the Lancet) that the effectiveness, safety 
and practicability of fluoridation as a means of preventing dental 
caries is now established. It is stated in their report that this 
is one of the most prevalent and widespread diseases in the world. 
The committee studied hundreds of controlled fluoridation pro- 
grammes in 17 countries, some of which have been in pro- 
gress for more than 12 years. In the United States alone 32 
million people in more than 1,500 communities are drinking 
mechanically fluoridated water. Where schemes are in operation 
the prevalence of dental decay in the permanent teeth of children 
has decreased by 60 per cent. The committee point out that the 
most convincing evidence of the safety of fluoridation comes from 
places where. people have drunk naturally fluoridated water al] 
their lives where no ill effects have been detected. The commit- 
tee stress that dental decay represents an economic drain upon 
both health services and individuals and that the potential value 
of fluorides must be of special interest. 


EAST HAM WEIGHTS AND MEASURES DEPARTMENT 


There is the not infrequent complaint of delayed legislation 
dealing with weights and measures in the annual report of Mr. 
Leonard E. Kirk, chief inspector of weights and measures to the 
county borough of East Ham. He notes that since the publica- 
tion of the Hodgson Report over 30 local authorities have pre- 
sented private Bills and obtained local powers for their inspector. 
Mr. Kirk feels that the only really satisfactory way of dealing 
with the question is on a national basis, but that in its absence 
local legislation is desirable. 

Among the many complaints received by the department during 
the year under review, the majority have been concerned with 
the meat and coal trades. With regard to meat, it is pointed out 
that the only statutory requirement is that the butcher weighs 
the meat in the presence of the purchaser, or gives a statement 
of weight. Because there is no stipulation that he should state 
the price per pound on which the charge is based—this weighing 
action tends to become a formality only, and Mr. Kirk maintains 
the need that such marking of price should be compulsory. He 
advises housewives to patronize those traders who voluntarily 
exhibit the prices of the meat. 


WAR DAMAGE COMMISSION AND CENTRAL LAND 
BOARD 
The undermentioned regional offices of the War Damage Com- 
mission and Central Land Board have been closed and their work 
has been transferred to London offices as shown: 
Offices closed War Damage work 
transferred to: 


EASTERN REGION 


Block D, Government Build- 3 
ings, Brooklands Avenue, Cam- ba og Damage Com 
bridge. : : 
Area covered: Norfolk, Suffolk, City Gate House, 
: - - - Finsbury Square, 
Cambridgeshire, Huntingdon- London. E.C.2 
shire, Bedfordshire, Hertford- ee 
shire and Essex. 

SOUTHERN REGION The War Damage Com- 


Whiteknights, Earley, Reading. 


Area covered: Buckingham- mission, “i 

shire, Oxfordshire, Berkshire, cme: Sag 

Dorsetshire, Hampshire, Isle of Asien tendon W3. 

wages. (Except work connected 
with churches which has 
been transferred to the 


Commission’s office at City 
Gate House, Finsbury 
Square, London, E.C.2.) 
The Central Land Board work of the closed offices has been 
transferred to: The Central Land Board, 246 Stockwell Road, 
Brixton, London, S.W.9. 
War damage technical centres will be maintained at Norwich, 
Portsmouth and Southampton. 
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Nowadays, when a young man has a choice of jobs, one 


Can You of the most important questions he will ask is, can you 


offer a pension? 
A PENSION SCHEME WITH PROFITS 


offer him a can be arranged with the Prudential to suit any business, 


whatever the size. It will help you to attract the best type 
of employee and provide 


ion? 
pension e MAXIMUM PENSIONS AT MINIMUM COST. 


For full particulars apply to your local Prudential office, 
or to: 


The Group Pensions Manager 


™ PRUDENTIAL 


ASSURANCE CO. LTD., 
HOLBORN BARS, LONDON, E.C.1l 
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Stamp Duties. Second Edition. By F. Nyland. London: Butterworth 
& Co. (Publishers) Ltd. Price 25s. net. 

This is the second edition of a book prepared in the first instance for 
students taking the Law Society’s final examination. It has, however, 
been found useful to solicitors in practice and their staffs, and a second 
edition has been quickly called for. The general arrangement is to state 
the law clearly and simply in narrative form, with an appendix re- 
producing for reference the table of stamp duties in the Stamp 
Act, 1891, with notes upon exemption, and other details, and then a 
second appendix giving a list of general and special exemptions from 
stamp duties, and a third relating specifically to company matters. One 
of the reasons for the appearance of a new edition was the passing of 
the Finance Act, 1956, which makes various changes in detail and may, 
as the learned author mentions in his preface, produce sooner or later 
a sweeping change in the practice of stamping cheques. 

The general arrangement of the narrative portion of the book is to 
speak first of fixed duties, such as the familiar 6d. stamp on an agree- 
ment or the maximum of 10s. upon certain securities, which may be 
less according to amount. Ad valorem duties are briefly dealt with in 
general terms, followed by chapters setting out the different duties 
upon a variety of documents. 

Those matters which the practising solicitor must know are fully 
explained, including some which are mysterious to ordinary members 
of the public, such as the meaning of denoting stamps and adjudica- 
tion stamps. The rather obscure position about late stamping is also 
made plain—we call this obscure because it depends in part upon the 
practice of the Inland Revenue. ; 

There is a statement of the rather involved provisions which govern 
the use of adhesive stamps or impressed stamps, and the conditions in 
which the parties involved have the option of using one or the other. 
These are matters of detail, but details which the practitioner must 
bear in mind. Reference to the table of statutes shows that the two 
Acts of 1891 (which afford an early instance of consolidation) namely 
the Stamp Act, 1891, and the Stamp Duties Management Act, 1891, 
have been pulled about to a greater or lesser extent by a large number 
of later statutes, particularly since 1920. There is a table of cases with 
a complete apparatus of references, enabling the user of the book to 
consult whatever series of law reports he has at hand, but the learned 
author points out that this is a branch of law upon which there is re- 
latively little judicial guidance to be had. This is because the amount of 
money at stake in a particular case is seldom large enough to justify 
resort to litigation. Particularly where the question involved is what 
stamp should be affixed to a document, or whether it may only be 
stamped under a penalty for being out of time, it almost always pays 
better to accept the point of view of the Inland Revenue. Unfortunately 
the Revenue have not published a codified collection of their rulings, 
so that the solicitor or other person wishing to know their opinion about 
some doubtful point can only obtain it by ad hoc inquiry, unless he 
can find it in some book such as the present, where known rulings are 
collected. It is perhaps in this way that Mr. Nyland’s book will be 
particularly useful, by enabling the practitioner to proceed without 
delay in getting documents stamped. In every way, however, the book 
is an admirable example of how to give practical information clearly, 
and at the same time with adequate references to the appropriate 
authority, whether this is statutory or in decisions of the courts or in 
the practice of the Inland Revenue. 


The Rent Act, 1957. An Annotated Text of the Act. The Rating and 
Valuation Association, 42, Broadway, S.W.1. Price 8s. 6d. post free. 

The Rating and Valuation Association is performing a useful func- 
tion, in issuing to its own members publications upon current legisla- 
tion, and in making these available also to the general public. The 
present is a useful addition to the series. The Act of 1957 is set out, 
and annotated section by section; differential type is used, to enable the 
reader to pick up quickly the purport of the section and notes. Each 
section begins on a new page: a convenient feature to the reader, but 
one which involves blank space, so that publishers generally might be 
reluctant to adopt it. The Association have also included a brief 
summary of proceedings at Second and Third Reading stages in both 
Houses, and, have prefixed a number of tables of statistical information, 
which is useful for understanding the new Act and for advising upon it. 
Within its own sphere of usefulness, the book can be recommended. 


The Road Traffic Act, 1956. By Robert Schlees. London: Butter- 
worth & Co. (Publishers) Ltd. Price 25s. net, postage Is. 
extra. 

This book is reprinted from Butterworth’s Annotated Legisla- 
tion Service. An Act such as this one is largely unintelligible 


read by itself, as most of its provisions have the effect of modify- 
ing or repealing provisions in other Acts, and a close study of 


these other Acts is essential if the new Act is to be understood, 
It is to be hoped that it will soon be possible to produce an Act 
which will consolidate the existing Road Traffic statutes and wil] 
make it possible more easily to ascertain what the law is on this 
very important subject. Meantime those who have to grapple 
with the problem will be grateful to Mr. Schlees for this book 
which does a great deal of the cross-reference work for them, 
The notes to the sections are so full that the introduction, cop. 
sisting largely, as it does, of a paraphrase of various sections, 
could possibly have been shorter. Included in the notes are use. 
ful extracts from the Road Traffic Acts of 1930 and 1934, and 
attention is called on occasions to points on which the effect of 
the new provisions is not free from doubt. We do not take the 
same view as the author on the effect of s. 28 of the new Act, 
His suggestion is that as a person disqualified by virtue of 
conviction may appeal against the disqualification “in the same 
manner as against a conviction” he cannot, in general, so appeal 
if he pleaded guilty. In our view “ in the same manner as against 
a conviction” means by the same procedure and to the same 
court, and there is no such restriction as the author suggests, 

In spite of this helpful book readers will still have to watch 
for statutory instruments bringing into force those provisions of 
the Act which are noted in the book as not yet in force. This is 
the author’s (and the reader’s) misfortune, and is an inevitable 
result of the unfortunate habit of bringing statutes into force 
piecemeal. But the notes are there ready for the time when the 
“appointed day” arrives. There are numerous references to 
cases, both those which are directly concerned with road traffic 
problems and those which may help, by comparison, in interpret- 
ing difficult points and there is what seems to be an adequate 
index. We speak in this —— way because only in actual 
use can the value of an index be really tested and we have not 
yet had that opportunity. 


The Rent Act, 1957. By Ashley Bramall. London: Sweet & Maxwell, 
Ltd. Price 12s. 6d. net. 

This book, appearing as soon as possible after Royal Assent 
was given to the Rent Act, 1957, is one of the series of Current 
Law Guides, of which some earlier numbers upon allied subjects 
have been edited by Mr. Bramall. We notice that the series is now 
being produced by a company entitled Current Law Publishers, Ltd, 
and distributed by Messrs. Sweet and Maxwell, who published the 
earlier works in the same series in conjunction with Messrs. Stevens 
and Sons: this has made no difference to the get-up, which is now 
familiar, in a green and white paper cover. Like those earlier works, 
it has the merit not merely of having been made quickly available 
but of containing a clear and succinct analysis of the new Act. The 
scheme of the book is to set out the provisions of the Act, in chapters 
upon decontrol, the continued control of rents, and the complicated 
provisions about increases, and then to treat separately the equally com- 
plicated amendments of earlier Acts which make up a large part of the 
schedules to the Act. The text of the Act is then printed, straight- 
forwardly and without annotation, followed by the Rent Restriction 
Regulations, 1957. Not the least valuable features are a table of dates, 
before which or after which steps under the new Act can not be taken, 
and a table of matters which can be settled by agreement between 
landlord and tenant, distinguishing those few for which a written 
agreement is not necessary. The book of 200 pages is a workmanlike 
and most convenient production. 


Whillans’s Tax Tables and Tax Reckoner 1957-58. George Whillans. 
London: Butterworth & Co. (Publishers) Ltd. Price 5s. post free. 

Once more we have to notice this annual publication which continues 
to display its well known features, brought up to date by reference to 
the Finance Act, 1957, and other most recent information. Its central 
topic is the income tax, calculated for each of the five poundage 
rates, and grossed up for the rate of 8s. 6d. in the pound. Tables of 
Income Tax rates and relief and of surtax rates cover this seven year period 
from April 6, 1951, to April 5, 1958, and give also their relevant data for 
calculating pre-war free of tax annuities. Subsidiary but none the less 
useful tables give national insurance contributions and benefits; alistof 
government securities paid tax free, and the PAYE codes. It also gives,as 
in previous years, the uniform allowances for the fighting services; the 
rates of estate duty, and quite a number of other bits of helpful informa- 
tion. As usual, the price stated is for one to five copies post free, while six 
to 24 copies can be obtained for 4s. 6d., and larger numbers at 4s. 
each post free. We repeat the suggestion made in previous years, that 
a good supply of copies should be obtained for the finance staffs of 
local authorities, to whom it will be a work of reference in constant 
use. 
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“TO THE PURE .. .” 


Readers of Mr. Evelyn Waugh’s earlier and lighter period 
will remember the passage, in the second chapter of Vile 
Bodies, which describes the adventures of some Bright Young 
People of the day as they pass through the Customs at 
Dover : 


“© Yes,’ said the Customs officer menancingly, as though his 
worst suspicions had been confirmed, ‘I should just about say 
you had got some books.’ ; 

One by one he took the books out and piled then on the 
counter. A copy of Dante excited his especial disgust. _ 
‘French, eh ?’ he said. ‘I guessed as much, and pretty dirty 
too, I shouldn't wonder.... This here Purgatorio doesn’t 
look right to me, so that stays behind, pending inquiries .. . 
Particularly against books, the Home Secretary is. If we can’t 
stamp out literature in the country, we can at least stop it 
being brought in from outside.’ ” 


Truth is often stranger than fiction, and something very 
like this episode occurred in Bristol a year or two back, 
when a ban was placed upon the best known work of 
Giovanni Boccaccio, nearly five centuries after his death. 
It is appropriate to remember, in this connexion, the publica- 
tion, 150 years ago, of Thomas Bowdler’s Family Shakespeare 
“in which nothing is added to the original text; but those 
words and expressions are omitted which cannot with pro- 
priety be read aloud in a family.” The name of this model 
of delicacy has enriched the English language with the verb 
“to bowdlerize.” 


Recent reports from Cape Town read like an exaggerated 
parody of Mr. Waugh’s satirical style. The newly published 
list of books banned in the Union of South Africa shows 
some 3,000 titles, including not only works regarded as 
sexually improper, but also many hundreds of books held 
to be “Communistic”—a designation which (inter alia) 
applies to such publications as the Unesco pamphlets on race- 
relations. 


The summary in The Times of the recommendations made 
by the Commission on Undesirable Publications makes 
strange reading. ‘‘ Undesirability” covers a multitude of 
sins—blasphemy; the dissemination of matter harmful to 
chastity and purity; the illustration of “ persons in improper 
attire”; the treatment “in harmful manner” of topics deal- 
ing with sex, crime and violence; the “ eulogistic depicting 
of miscegenation”’; any tendency to engender friction be- 
tween black and white, or “ to propagate principles of Com- 
munism.” 


It is to be “an offence to publish advertisements which 
show underclothing on a person, or a woman in a bathing- 
costume—unless the object is to advertise the bathing- 
costume.” 


The italics are ours. Morality, it seems, must sometimes 
give way to commercial exigency; but the discrimination 
against underclothing and in favour of bathing-attire is a 
little difficult for the uninitiated to comprehend. Can it be 
that aesthetic pleasure has something to do with the distinc- 
tion? And once any consideration of aesthetics is allowed 
to rear its ugly head, surely the censors must realize that the 
serpent has been admitted into the paradise of chastity, 
purity, and all the rest of their Pecksniffian preserves ? 


It is interesting to speculate, as South African publishers 
and editors are doing at the moment, on the probable results 
of a literal application of the ban. Leaving aside contempor- 
ary authors, it appears to us that considerable portions of the 
following works would fall under the interdict—the Bible; 


the tragedies of Aeschylus (especially the Oedipus trilogy) ; 
the plays of Euripides; the comedies of Aristophanes ; 
Ovid’s Metamorphoses (which refers to miscegenation) and 
Ars Amatoria (which contains “ matter harmful to chastity 
and purity’); the works of Rabelais; Chaucer’s Canterbury 
Tales ; Shakespeare’s Titus Andronicus, Troilus and Cressida, 
Antony and Cleopatra, Merry Wives of Windsor, Measure 
for Measure, and (of course) Othello; Venus and Adonis, 
The Rape of Lucrece, and a good many of the Sonnets. 
After John Milton’s Areopagitica (a most subversive work, 
this, since it advocates the liberty of the press), most of the 
English writers of the seventeenth and eighteenth centuries 
would fall under the ban. The entire works of Byron, 
Shelley, Blake and Swinburne would be expunged from liter- 
ary history; together with Moliére, Rousseau, Voltaire; 
Flaubert, Balzac, Zola, and their contemporaries (except, 
possibly, Victor Hugo). As to the world of art, we recollect 
the words of a lyric in Sir A. P. Herbert’s Tantivy Towers: 


“As my poor father used to say, in 1863, 

“When people start with all this Art, 

Good-bye morality !’ 

And what my father used to say is good enough for me! ” 


The landscape-painters of the Dutch school would no 
doubt be given preferential treatment; but the canvasses of 
the Italian Renaissance are crowded with “persons in im- 
proper attire” (though few of them, it is true, display either 
bathing-costumes or underclothing, for advertising purposes 
or otherwise). All those, together with the robust nudes of 
Rubens, must be swept into the outer darkness. 


Outbursts like this have happened before in the world’s 
history; fortunately they have generally done more damage 
to the reputation of the persecutors than to that of their 
victims. Puritanism and pruriency have a closer psycholog- 
ical affinity than would at first sight appear; and those who 
so resolutely put temptation out of the way, rather than teach 
discrimination in matters of literary and artistic taste, are 
doing no good service to the moral stamina of their nation. 
Read what Milton, the greatest Puritan of them all, has to 
say on the subject: 


“TI cannot praise a fugitive and cloistered virtue, unexercised 
and unbreathed, that never sallies out and sees her adversary, 
but slinks out of the race, where that immortal garland is to 
be run for, not without dust and heat.” 

A.L.P. 


ADDITIONS TO COMMISSIONS 


BURY ST. EDMUNDS 
Stanley Ralph Faiers, 61 Westley Road, Bury St. Edmunds. 
Kenneth John Underwood, M.B.E., Fornham St. Martin, nr. 
Bury St. Edmunds. 


CUMBERLAND COUNTY 
Mrs. Mary McKenzie Saul, Solway Cottage, 


Carlisle. 


Skinburness, 


DENBIGH COUNTY 
Stanley Reynolds, Higher Oak, Bowling Bank, Wrexham. 
Emrys Haddon Roberts, Garthowen, 13 Penymaes Avenue, 
Wrexham. 
Joseph Scott, Talwrn House, Marchweil, Wrexham. 
Henry Williams, 13 Wats Dyke Way, Garden Village, Wrexham. 
John Samuel Williams, The Poplars, Brymbo, Wrexham. 


HARROGATE BOROUGH 
James William Midwood, 3a Stanhope Drive, Harrogate. 
Mrs. Alison Mary Payne, 96 Cornwall Road, Harrogate. 
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1.—Bastardy—Voluntary payments made—Subsequent marriage 
of mother, followed by separation—“ Single Woman.” 

A, a single woman, has a child by B, at that time serving in the Army 
and stationed in Germany. She was advised of the expense of bringing 
him home to answer a summons under the Bastardy Acts and other 
negotiations were set on foot with the result that B made a voluntary 
allotment to A. Some three years later A marries C and continues to 
receive the voluntary allotment from B which is given over to A’s 
mother who is looking after the child. The marriage of A and C does 
not turn out successfully and within a year A had obtained an order 
for maintenance on the grounds of C’s constructive desertion. A few 
months later A is notified that B is stopping her voluntary allotment. 
Letters to B remaining unanswered, consideration had to be given to 
the possibility of court procedure and all authorities seem to indicate 
that A cannot be considered any longer as a single woman and would 
therefore be debarred from applying for an order. 

Would you please give your opinion ? 

Hocna. 


Answer. 

In a P.P. at 116 J.P.N. 108, we expressed the opinion that a married 
woman who had separated from her husband without there being a 
court order of any sort might be able to satisfy the justices that she 
came within the definition of “* single woman.” In the present case, we 
think that the existence of a maintenance order would strengthen A’s 
application to be regarded as a “ single woman.” 


2.—Criminal Law—Defamatory libel. 

The defendant wrote three anonymous letters and sent them to the 
injured person by post. The writer of these letters alleged that the 
injured person’s husband was the father of one of her children and that 
she was expecting another child by him. The writer also alleged that 
the injured person’s husband slept with her the nights he was not with 
his wife. 

The husband’s occupation is that of a lorry driver therefore the 
letters are not actionable as defamatory libel from the point of view 
of doing damage to him in his trade, business, profession or calling. 
The only instance where these letters might be actionable as defama- 
tory libel are that they may reasonably tend to provoke a breach of the 
public peace. In R. v. Adams (22 Q.B.D. 66), a letter written by a young 
man to a young woman that she should surrender her chastity to him 
for a sum of money was held to be defamatory libel because it tended 
to provoke a breach of the peace on her part or on the part of those 
connected with her. What therefore do you think would be the position 
in the above case having regard to the fact that publication can be 
proved and that the defendant herself admits that the statements are 


totally untrue ? 
FEREX. 


Answer. 

The letters are clearly actionable, as the qualification in respect of 
the plaintiff’s trade, business, etc., applies only to slander. Equally 
clearly, the defendant can be prosecuted for libel. In this connexion, 
it is well to bear in mind that the Court of Criminal Appeal in R. v. 
Wicks [1936] 1 All E.R. 384; 25 Cr. App. R. 168 reaffirmed that a 
criminal prosecution for libel ought not to be instituted when the 
libel is of so trivial a character as to be unlikely either to disturb the 
peace or seriously to affect the reputation of the person defamed. In 
this particular case, having the defendant bound over to be of good 
behaviour, with or without sureties, might achieve the desired result 
more simply. 


3.—Criminal Law—Withdrawal from post office savings bank of 
money wrongly credited—Larceny or false pretences ? 

The National Coal Board in this area, for some years now, has 
organized a saving scheme for the benefit of their employees. An 
employee joining this scheme completes a form authorizing a weekly 
deduction from his wages. The form is sent to the post office savings 
bank who open an account in the employee’s name and record the 
credits, etc. The N.C.B. make weekly deductions from the wages of 
those participating in the scheme and each month the deductions are 
notified to the post office. 

A and B are two N.C.B. employees, having the same names. A has 
participated in this scheme for a number of years authorizing a weekly 
deduction of £1 from his wages. B decides to enter the scheme, com- 
pletes the necessary form and authorizes a £1 deduction from his weekly 
wages. The following day B is involved in an accident and as no wages 
are payable to him, no savings deduction is made. The office staff 


of the N.C.B. deduct £1 from the wages of A for a period of seven 
weeks, but by mistake credit the amount to the post office account of 
B. No mistake is made by the post office, only the N.C.B. are at fault, 

In the meantime B receives a savings bank book from the post office 
showing credit of £5, correctly addressed to him. He withdraws this 
sum at a local post office, and because the withdrawal exceeds £3, the 
book is retained and sent to the post office savings bank. The book js 
returned to B showing a further credit of £2, but by this time the N.C.B, 
having discovered its mistake have taken steps to rectify the matter, 

B on being interviewed by the police admits he was aware that he 
was not entitled to receive the money, but due to financial difficulties 
withdrew the £5. B added “ I knew they’d find out sooner or later.” 

_ The mistake was made by the N.C.B. The post office acted properly 
in accordance with the information supplied by the N.C.B., yet A is 
the actual loser of the money, though the employers intend compensat- 
ing him. B has now authorized the post office to transfer the remaining 
oy of £2 on his savings book to A and has promised repayment of 

e £5. 

I am considering instituting proceedings against B for obtaining £5 
from the Postmaster General by falsely pretending that he (B) had £5 
credit in his account, but opinion is rather divided as to (1) whether 
or not the charge should be larceny and (2) who is the loser. I would 
appreciate your considered views in the matter and possibly the 
reasons in support. FLAMor, 

Answer. 

Since B has admitted that he knew he was not entitled to the money 
when he withdrew it, he can be charged with larceny. Section 1 (2) 
(i) (c) of the Larceny Act, 1916, provides that the expression “ takes” 
includes obtaining possession “‘ under a mistake on the part of the 
owner with knowledge on the part of the taker that possession has 
been so obtained.” At the same time, B could be charged with obtain- 
ing the money by false pretences since he falsely pretended that his 
account was £5 in credit. 

We would answer the specific questions as follows: 

1. The charge could be larceny or obtaining by false pretences. 

2. The loser is the post office, since they were in possession of the 
money at the time B got it. 


4.—Hackney Carriages—Driver’s licence—Period—Exclusion of 

part time drivers. 

_ Under s. 46 of the Town Police Clauses Act, 1847, my council can 
license persons to act as drivers of licensed hackney carriages. By 
s. 171 of the Public Health Act, 1875, the licence of the driver is to be 
in force for one year only. 

(a) May a licence be issued for a period shorter than one year ? 

(6) Is it a reasonable exercise of a council’s discretion to refuse an 
application for a driver’s licence, on the ground only that the applicant 
is fully employed during the daytime and wishes to drive a hackney 
carriage in his spare time ? 

DELVvo. 


Answer. 

(a) Yes, by virtue of s. 5 of the Town Police Clauses Act, 1889. 

(6) The object of licensing drivers is, as we understand the Acct of 
1847, to protect the public against incompetence or bad characters. 
It has sometimes been urged that men who depend on cab driving for 
their living ought to be protected against the competition of men 
who come out ‘to skim the cream of the traffic, but we doubt whether 
this is a reasonable use of the council’s power. 

Upon both (a) and (6) it may be worth while to point out that the 
council’s decision is appealable. 


5.—Highways—Highway Act, 1864, s. 25—Borrowed or hired 
horse straying—Is owner liable ? 

I have noted your remarks in P.P. 2 on p. 402, ante, and in this 
respect I would like to have your views on the following. 

If A borrows or hires a horse from B for a period and during that 
time it is tethered by A in a field and later it strays on to the highway, 
would the owner B still be liable and could A be prosecuted ? 

I have in mind of course that the Act says, “‘ the owner is liable.” 
Nothing is mentioned about the possibility of a person hiring of 
borrowing the animal and who would be responsible then. As you will 
appreciate this sort of thing happens on many occasions. 

Gomar. 
Answer. 

In the P.P. at p. 402, ante, it was pointed out that the Dogs Act, 

1906, contained an extended definition of “ owner,” and that that 
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Act is not to be read as one with the Dogs Act 1871. We argued from 
that that this implied that the word “ owner ”’ in the latter Act had to 
be given its ordinary meaning. The point now put to us was put ina 
more complicated query at 114 J.P.N. 161; shortly stated, our opinion 
is that the owner is still liable. 


6—Highway—Maintenance of ditches by the side of highways. 

Beside an unclassified road in a rural district there runs a ditch 
which carries storm water from the surrounding area. The ditch 
has become overgrown with weeds and water floods the adjoining 
field. The owner of the field has applied to the highway author- 
ity to cleanse the ditch. The highway authority wish to pipe this 

icular section of the ditch in order to improve the highway. 

It appears that: 

1. At common law the cleansing of the ditch is the responsi- 
bility of the owner of the adjoining field ; 

2. The highway authority have power under s. 67 of the High- 
way Act, 1835, first to cleanse the ditch and secondly by per- 
mission of the owner of the adjoining land to pipe it in. 

Assuming this proposition to be correct, can the highway 
authority take the matter further and, having cleansed the ditch 
and piped it in at public expense, require the owner of the 
adjoining land to maintain the newly installed pipe ? 

PAWENT. 
Answer. 

We agree with 1 but 2 is not wholly correct. The pipes may 
be laid without the owner’s consent on payment of compensation. 
This does not enable the highway authority, except with the con- 
sent of the owner, to take the site of the ditch into the highway 
if it is not already part of the highway. The liability to cleanse 
the pipe will be on the highway authority, since it will be their 
drain and in their charge; cf. s. 68 of the Highway Act, 1835. 


1—Husband and Wife—Summons for desertion—Order “ by 
consent” under Guardianship of Infants Acts. 

An application is made to the magistrates’ court by A for an 
order of maintenance on the ground of desertion by her husband, 
B. She applies for custody of the child and for maintenance in 
respect of such child. The solicitor for B informed the court 
that while B denied deserting his wife, he would consent to an 
order being made under the Guardianship of Infants Act, 1925, 
giving A the custody of the child and pay her a weekly sum 
for the maintenance of such child. He contended that such an 
order could be made with the consent of A and B, without any 
written complaint being made or a summons being issued against 
B. He contended that as A and B were before the court already 
in the matrimonial proceedings referred to, the magistrates’ court 
had power to make such an order by the consent of the parties 
without any written complaint being made or summons served 


on B. I shall be glad to know if such an order can be made 

without a complaint being made in writing or a summons served 

on B. GALTER. 
Answer. 


We think it better in such circumstances that a summons should 
be served forthwith, provided both parties or their representatives 
agree to this course. We cannot agree that an order under the 
Guardianship of Infants Acts can be made by consent, i.e., with- 
out any evidence being given. This would be contrary to s. 45 (3) 
of the Magistrates’ Courts Act, 1952. 


8—Justices’ Clerks—A ppointment of—Non-county borough hav- 
ing a separate commission of the peace but not a separate 
magistrates’ courts committee—Rights of the borough cor- 
poration. 

We have to advise the borough bench on the interpretation of s. 19 
of the Justices of the Peace Act, 1949, so far as it affects the appoint- 
ment of a justices’ clerk for a non-county borough which has no 
separate magistrates’ courts committee. 

Sub-section (1) provides that the clerk shall be appointed by the 
magistrates’ courts committee. 

Sub-section (8) (6) provides that the approval of the Secretary of 
State is required for any appointment of a justices’ clerk. 

Sub-section (9) provides that the magistrates’ courts committee shall 
consult the magistrates on any appointment and the Secretary of State 
shall consider any representations made to him by the magistrates 
before approving any appointment. 

Sub-section (10) provides that subss. (8) and (9) shall apply to a non- 
county borough with a separate commission of the peace but not a 
Magistrates’ courts committee. 

_ Inview of the express reference to subss. (8) and (9), we find difficulty 
in understanding whether subs. (1) and the other sub-sections apply to 
the circumstances of this case or not. 

The clerk is paid by the borough corporation and not by the county. 
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The appointment of a new justices’ clerk to the borough magistrates 
has now to be made and we shall be glad to have your views as to who 
should make the appointment and the rights, if any, of the borough 
corporation which is the paying authority. 

YENAS. 
Answer. 

The whole of s. 19 applies to this case, That is apparent from the 
definitions of ‘* justices clerk ” and “* petty sessions area ”’ in s. 44 (1). 

Sub-section (10) of s. 19 is necessary to ensure that similar:provisions 
apply to boroughs and counties not having a separate magistrates’ 
courts committee of their own, as to petty sessional divisions of a 
county. 

The appointments in this case must be made by the magistrates’ 
courts committee (s. 19 (1)), with the approval of the Secretary of 
State (s. 19 (8) (5)), after consultation with the magistrates of the non- 
county borough, who themselves may make representations to the 
Secretary of State (s. 19 (9)). 

The corporation of the borough is the paying authority (s. 25), but 
the only right they have in the appointment of the clerk is to be consulted 
by the magistrate’s courts committee as to the salary and other sums 
proposed to be paid to him (s. 26 (1)). 

If the corporation is aggrieved by the decision of the magistrates” 
courts committee in those financial matters they may appeal to the 
Secretary of State as provided by s. 26 (3). 


9.—Magistrates—Jurisdiction and powers—Ordering fingerprints 
to be taken—Prisoner in custody awaiting trial at quarter 
sessions. 

An application has been made to this magistrates’ court for an order 
to take fingerprints pursuant to s. 40 of Magistrates’ Courts Act, 1952. 
The circumstances surrounding the application are as follows: 

A was arrested and brought before the court on June 20, 1957, 
charged with an offence of attempted shop-breaking. The examining 
justices took evidence and committed him in custody to take his trial 
before the next sitting of the court of quarter sessions. The police now, 
some 14 days later, wish to make application for an order to take 
A’s fingerprints, as they intend to prove previous convictions at 
A’s trial, which A does not admit. A refuses to allow his fingerprints 
to be taken. 

Section 40 (1) reads “... is charged with an offence before a 
magistrates’ court, the court may... ’’, and form 6 of the Magistrates’ 
Courts (Forms) Rules, 1952, reads, “*... is this day charged ...”’. 
From this it would appear that A, having been dealt with by this court 
and having been committed for trial, is no longer before this court and 
that, therefore, this court has no jurisdiction to hear such an applica- 


tion. 

In Stone, 1957 edn., p. 1810, “ If any objection is taken by an untried 
prisoner (to his fingerprints being taken) and it becomes necessary 
to use force, the application must be confirmed by the Secretary of 
State or by a justice of the peace.”’ As A is in custody it would appear 
that application must be made to the Secretary of State, and that this 
court has no jurisdiction. Should this court have jurisdiction it would 
appear wrong to hear the application in A’s absence, thus necessitating 
his applying to the Secretary of State for permission to attend the 
on what would be the position had A been remanded 
on bail ? 

I should be pleased to receive any observations which you may have 
on this point, as I am not able to find any decided case upon same. 

JOSEN. 
Answer. 

In our view s. 40, supra, applies only while the proceedings at the 
magistrates’ court are still going on. The court has, therefore, no power 
to make an order under that section after a prisoner has been com- 
mitted for trial, whether in custody or on bail. 


10.—Public Health Act, 1936, s. 72 (2)—Removal of house refuse 
—Place of collection. 

It is not clear whether a local authority’s collectors are bound 
to go into premises to the place where refuse is usually kept, or 
merely to the entrance of the premises. In the case in mind 
there is a short drive from the highway to the house where the 
dustbins are kept in a yard, and there is no practical difficulty 
in the local authority’s vehicle going along the drive to collect 
the refuse. The local authority has not made any byelaw under 
s. 72 (3) (a) of the Act, requiring an occupier of premises to 
bring his refuse to the entrance of the premises in order to 
facilitate the collection of it, but they nevertheless have requested 
the occupier to do so. I am aware of the definition of “ prem- 
ises”’ in s. 343 of the Act, and also of the decisions in Leck v. 
Epsom R.D.C. (1922) 86 J.P. 56 and Pegg and Jones, Ltd. v. 
Derby Corporation (1909) 73 J.P. 413, but they do not appear 
to cover the question completely. 

P. Novos. 
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Answer. 

We dealt with some aspects of this problem, which causes 
anxiety to many local authorities, in an article at p. 261, ante: 
see also a letter at p. 437, ante. On the information in the query, 
the council! must collect from where the refuse is placed by the 
householder. 


11.—Rating and Valuation—S porting rights—Erroneous collection 
from person not liable. 

We act for the owner of certain fishing rights on one bank 
of a river, these rights having been reserved to a predecessor in 
title of our client when the farm, which includes half the bed of 
the river and the relevant bank of the river, was sold some years 
ago. The rights are for our client and all persons authorized 
by him, together with the owner of the farm and all persons 
authorized by him, to fish in this particular stretch of river on 
one bank only. In other words, our client’s rights and the rights 
of the owner of the farm are identical in every way. It is under- 
stood that the owner of the farm has let his rights but our 
client’s rights are unlet and are enjoyed by him alone. It now 
appears that the rating authority has for some years demanded 
from our client the rates on the entire assessment for this stretch 
of fishing on one bank, under the mistaken impression that our 
client “ rents the whole of this fishing and that he is therefore the 
rateable occupier of this hereditament.” It appears that the 
assessment should be equally divided between our client and the 
occupiers of the farm-owner’s rights of fishing. Please let us 
know if you agree. If our assumption is correct, please advise 
us what rights (if any) our client has to recover any over-paid 
rates in the past as a result of this mistake, either from the rating 
authority or from the owner of the farm. There is no agree- 
ment in existence between our client or any predecessor of his 
and the owner of the farm or his lessees as to such apportion- 
ment of rates. 

BREAM. 
Answer. 

On the facts before us, we do not think your client has any 
claim against the other ratepayer (the owner of the farm). The 
position between your client and the rating authority is, in our 
opinion, that they have power to repay to him the amcunt they 
collected from him in error, even though the rates have been 
closed and the accounts audited. They are, however, not com- 
pellable to do so; we infer that the demand made upon him 
followed the valuation list and rate book, and he should have 
taken steps to get these corrected. 


12.—Real Property—Entry to repair adjoining premises. 

There are two old adjoining houses in this area A and B, both owner 
occupied. The external gable wall of property A is the boundary bet- 
ween the two properties and the strip of land between the two 
properties is in the ownership of property B. Dampness penetrates the 
gable wall of property A to such an extent as at times to cause flooding 
of floors. The owner of property A has sought the council’s advice 
which is to form a dry area to the gable wall and lay a sub-soil drain to 
carry away surface water. This work would be carried out on the 
strip of land between the two houses owned by property B but the 
owner of this property refuses permission. Can the local authority 
do anything, and if so, what ? Can the owner of property A do 
anything ? 

Your advice would be valued. 

; P.J.M.D. 
Answer. 

The local authority cannot act and the owner of the house cannot, 
in our opinion, enter on the land and commit a trespass. He cannot 
justify the entry as a matter reasonably necessary for the preservation 
of the property. 


13.—Road Traffic Acts—Failure to produce driving licence or 
certificate of insurance to a police constable—Venue where 
the  -itaaaaaaas is made in pursuance of s. 31 (4) of the Act 
of 1956. 

Now that s. 31 of the Road Traffic Act, 1956, is in force, a 
police constable has extended powers of demanding production of 
driving licences and certificates of insurance. It empowers con- 
stables on station duty to demand production of these documents 
from persons who go to a police station on foot to report being 
involved in an accident, or as the result of a “ ticket” being left 
on their vehicle, alleging an offence having been committed at 
a particular place. 

The particular point at issue is the venue of trial of the sum- 
mary offence of “failing to produce the licence or certificate,” 
where the demand has been made at a police station, and, on 
failing to produce on demand, and the usual HO/RT/1 being 
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issued for production at a police station within five clear days, 
and the person fails to do so, and when the incident which caused 
the driver to call at the police station occurred in (a) a different 
county (or borough), or (b) a different petty sessional division; 
there being no other offences arising out of the actual driving on 
the road in the other district. 

I say that the offence is purely one of “ failing to produce tg 
constable ‘X’ at . . . the place where the police station where the 
demand was made,” and that the summary offence is triable in 
the petty sessional area where that police station where such 
demand was made is situated, and that it matters not where the 
actual incident or offence took place that gave rise to the accused 
calling at the police station. 

Would the constable have power to make the demand, and 
failure to do so be enforceable by summons, if the accident was 
one which the driver was not bound by law to report? Does it 
make any difference if the “ incident ” was in another county or 
petty sessional area within the same county ? 

Section 31 (4) (a) and (6) is the operative section of the Road 
Traffic Act, 1956. What is your opinion, please ? 

JUNCOR. 
Answer. 


The basis of the offence is a failure to produce the necessary 
document “on being so required by a police constable.” The 
failure must occur where the requirement is made and the venue 
is, therefore, in that place. 

A subsequent failure to produce the document within five days 
at a named police station is not a fresh offence; it merely pre 
vents the defendant from avoiding conviction in respect of the 
original failure. 

We do not think that it makes any difference if the matter 
which gave rise to the right of the police constable to require 
production occurred in an entirely different jurisdiction ; and we 
think that on the wording of s. 31 (4) (a) (in contrast to the 
wording of s. 22 of the Act of 1930) this provision applies even 
if the accident is one which the driver was not bound by law to 


report. 


A word from 
a fellow 
solicitor 


“With perhaps the exception 

of the police and the legal 

profession, nobody is better 

acquainted with the seamier 

side of life than The Salvation 
Army. For this is their territory and here they work, bringing 
spiritual and material help where it is needed most. That is 
why I unhesitatingly recommend The Salvation Army as a 
supremely worthy cause to those of my clients who con- 
template legacies or bequests.” 


We will be happy to send you illustrated literature describing the 
Army’s world-wide activities. Please write to the Secretary. 


The Salvation Army 


113 QUEEN VICTORIA STREET, LONDON, E.C4 











